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Lee ef al. vs. Tucker e¢ al. 





WaRNER, Chief Justice. 


This was an action of ejectment brought by the plaintiffs 
against the defendants, to recover the west half of a certain 
deseribed city lot in the city of Columbus. On the trial of 
the case, the jury, under the charge of the court, found a ver- 
dict for the plaintiffs for three-fourths of the premises in dis- 
pute, and $267 00.for mesne profits. The only question made 
here, was as to the proper construction to be given to the 
deed under which the plaintiffs claimed title. 

It appears from the evidence in the record, that on the 29th 
of November, 1854, Hicks, in consideration of the sum of 
$800 00, conveyed the lot in dispute to Barber, as trustee for 
Mary Persons, wife of Malcolm Persons, “ for the use, bene- 
fit and advantage, and in trust for the said Mary Persons, the 
children she now has, and those she may hereafier have by 
her present husband, free from the control, or disposition of 
her present or future husband. To have and to hold the said 
bargained premises unto the said Barber, trustee, for said 
Mary Persons, her heirs and assigns, to her and their own 
proper benefit and behoof forever in fee simple.” It was 
also proven at the trial, that the three plaintiffs were the 
children of Malcolm and Mary Persons, and that the old- 
est child was twenty-seven years of age. The court charged 
the jury “that under the deed from Hicks to Barber, trus- 
tee, for Mary Persons, the said Mary Persons was a ten- 
ant in common with her children, and if the jury believe 
from the evidence, that the said Mary Persons had three chil- 
dren living, then the interest of said Mary Persons in said 
premises, was one-fourth undivided interest.” To which 
charge defendants excepted, and assigns the same as error. 

It is insisted for the plaintiffs in error that Mrs. Persons 
took an absolute fee simple estate in the premises in dispute, 
under the deed of the 29th of November, 1854, and not a 
juint estate with her children as tenants in common. In our 
judgment, the deed from Hicks conveyed the premises in dis- 
pute to Barber, to hold the same in trust for the use, benefit 
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andeadvantage of Mary Persons and her children, including 
those she then had, as well as those she might thereafter have 
by her then present husband ; that Mary Persons took only 
a joint interest with her children in the property conveyed. 
The property was conveyed to the trustee for two purposes: 
first, to protect the wife’s interest in it against the marital 
rights of her husband; and, second, to hold it for the use, 
benefit and advantage of Mrs. Persons and her children, who 
were to be the joint owners of it, including such children as 
she might thereafter have by her then present husband, and 
when the objects and purposes of the trust had become exe- 
cuted, the cestui que trusts would be entitled to the possession 
of an equal share thereof. If there were three children, they 
would be entitled to three-fourths of the property, and their 
mother to one-fourth of it. The word heirs in the habendum 
of the deed, was intended to mean the children of Mrs. Per- 
sons, and should be so construed when taken in connection 
with the other words contained in it. There was no question 
raised on the trial that the objects and purposes of the trust 
had not been fully executed, or that there was anything more 
to be done by the trustee, which would make it necessary for 
him to retain possession of the property. In view of the evi- 
dence contained in the record, we find no error in the charge 
of the court to the jury. 
Let the judgment of the court below be affirmed. 


Moses Driver, plaintiff in error, vs. Wintram A. Max- 
WELL, administrator, defendant in error. 


1. If, in the affidavit to obtain a distress warrant, a definite sum is claimed to 
be due for rent, the time when it became due need not appear, nor need 
the terms of the rent contract be set out, such as that the rent agreed upon 
was a part of the crop, etc. If these facts become material in any stage 
of the litigation, they may be proved, and it will be no variance. 

. In this state, the burthen of keeping the premises in repair is generally on 
the landlord, but patent defects existing at the time of the renting, and equal- 
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ly well known to both parties, are not to be amended by him, or at his ex- 
pense, without a special undertaking. On the other hand, the tenant is not 
obliged to amend them without a like undertaking on his part. 

. Where the rent reserved is one-third of the corn and one-fourth of the 
cotton raised on the premises in the given year, and at the time of the rent- 
ing both parties know the fence to be in a very bad condition, too low or 
too weak to keep ordinary stock from trespassing on the crop, and nothing 
is said about building it higher or repairing it, there is no legal obligation 
upon either party to make the fence better. The crop is at the mutual risk 
of the landlord and tenant, each to the extent of his interest, and whatever 
part of it may be destroyed by stock in consequence of the fence not being 
good, is a common loss. The landlord is entitled to his proportion of what 
is saved but to nothing for what is lost, and so of the tenant. 





JACKSON, Judge, dissenting: 

1. If the verdict of the jury be right under the evidence, this court should not 
set it aside, though there may be errors in the charge of the court. 

2. This oft-repeated rule of this court should be more rigidly adhered to 
where the case against the plaintiff in error is made out by the testimony of 
an impartial witness, and his case supported only by his own evidence. 

3. The fact that plaintiff in error made no motion for a new trial in the court 
below, but brought the case here directly on alleged errors in the charge, 
ought further to strengthen the application of this wise rule. 

. Whilst, by a strict construction of section 2284 of the Code, it is the duty 
of the landlord to keep in repair even the fencing around the farm rented, 
yet he is not bound to watch the fence and see that it is kept up. That 
duty devolves on the tenant, who may repair himself and charge the land- 
lord with it, to be accounted for in the rent, or notify the landlord that the 
fencing needs the repair. 

. If both parties know that the fencing is defective at the time the farm is 
rented, the contract is made with reference to its condition at that time; 
unless there be an express contract therefor, the landlord is bound to put it 
in no better condition; the tenant will be held to rent with his eyes open, 
and will be bound for the whole rent agreed to be paid, no matter how de- 
fective the fence was and what depredations hogs or cattle or storm or sick- 
ness made upon it. 

. If the tenant see his crop destroyed by cattle without either fixing the 
fence himself or notifying the landlord to do it, he neglects a plain duty, 
which both common sense and the law of self-preservation, as well as the 
sensible construction of the law of the land, impose upon him, and he and 
not the landlord should suffer for such gross neglect. 

. When the only proof for the tenant, he himself being the only witness, is 
injury to his crop in its gathering, arising from sickness of those who gather 
it, storms in wasting it, and cattle and hogs who prey upon it, and he fur- 
nishes no da¢a on which it is possible for a jury to predicate a conclusion 
in respect to how much injury the crop sustained by the breaking in through 
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a defective fence, of the cattle and hogs and the proof of the landlord is 
that of a disinterested witness, fully sustaining the verdict of the jury, the 
verdict should stand for these, if all the other reasons given be untenable. 


Landlord and tenant. Distress warrant. Pleadings. Be- 
fore Judge CLARK. Sumter Superior Court. October Ad- 
journed ‘Term, 1874. ' 


For the facts, see the opinions. 


JoHN R. WorrRIL1, for plaintiffs in error. 
’ P 


C. F. Crisp; N. A. Smiru, for defendant. 


BLECKLEY, Judge. 


1. The affidavit for distress warrant was for a definite sum 
alleged to be due for rent, but did not disclose when it became 
due, or set forth the terms of the rent contract. The plain- 
tiff gave evidence of a contract, not payable in money, but in 
a part of the crop—one-third of the corn and one-fourth of 
the cotion to be raised on the premises in the year 1873. With 
this and some other evidence, a part of it tending to prove 
the quantity and value of the corn and cotton raised, the 
plaintiff closed; and the defendant thereupon moved for a 
nou-suit, because it was not averred in the affidavit that the 
sum distrained for was due, and because there was a variance 
between the testimony and the facts alleged in the affidavit. 
The affidavit showed substantially that the amount claimed 
was due. It failed toshow when it became due, but that is not 
required, Neither is it necessary to set forth the rent con- 
tract. What is required is laid down in section 4082 of the 
Code, and this affidavit conformed to all the provisions of 
that section. Whatever of detail was relevant in any stage 
of subsequent litigation, was admissible evidence without 
other or fuller pleading than the affidavit as it was. All that 
“any person who may have rent due,” is required to swear, 
in order to obtain a distress warrant, is prescribed; and who- 
ever goes that far is entitled to prove the actual facts of his 
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case when he is met and resisted with an issue. The motion for 
a non-suit was properly overruled. 

2. The Code, section 2284, introduced a new rule on the 
subject of keeping rented premises in repair, devolving the 
burden on the landlord instead of upon the tenant, where it 
rested by the rule of the common law. This statutory obli- 
gation of the landlord has been frequently considered by this 
court; 48 Georgia Reports, 172; 49 Ibid., 272; 38 Ibid., 
542; 39 Lbid., 210; Whittle vs. Webster, 55 Ibid., 180. Gen- 
erally, no doubt, where full 1ent is reserved, the landlord is 
to be understood as letting his property in a condition reasona- 
bly fit for the purpose for which it is intended to be used, and 
as binding himself to keep it in that condition, on proper no- 
tice from his tenant, by making necessary repairs, or author- 
izing them to be made at his expense. But where the prem- 
ises, by reason of patent defects, known alike to both parties, 
are, at the time they are offered for rent, out of repair and 
unfit for safe or comfortable use, the tenant ought to reject 
them if he is not satisfied to accept them as they are; and if 
he does accept them, no matter what price he agrees to pay, 
the landlord, in the absence of a special undertaking to do 
more, should be held for such repairs only as become requi- 
site to keep the property in as good condition as when it 
was rented. He may well say to the tenant, “you knew 
what you got; I offered my property as it was, and did not 
hold it out to you for more than it was.” In such a transac- 
tion all the conditions of fair dealing would be met and satis- 
fied. On the other hand, however ruinous and dilapidated 
the property might be, the tenant, without some special un- 
dertaking on his part, no matter at how cheap a rent he was 
admitted into possession, would be under no legal obligation 
to make any repairs or to call for any; certainly he would be 
under no duty to his landlord to make or call for any which 
the latter knew were needed at the time of entering into the 
rent contract. Surely the tenant would be at legal and moral 
liberty to remain quiet so long as the premises were in as 
good a condition as when he received them. That much was 
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his privilege under the old rule of law, when he himself had 
to make repairs. He was bound for such repairs only as were 
requisite to maintain the slatus quo ; in some cases, perhaps, 
not for that much. 

3. If these views are correct, their application to the pres- 
ent case is not difficult. The contract of renting was made 
with the tenant by an agent of the landlord. It was for one 
year, 1873, and the landlord’s compensation was to be one- 
third of the corn and one-fourth of the cotton raised on the 
premises. It is not shown to have been in writing—the pre- 
sumption is it was in parol. The agent of the landlord tes- 
tifies that the fence was in very bad condition, insufficient to 
turn and keep off ordinary stock from destroying the crop; 
that plaintiff and defendant both knew it at the time of the 
renting, and that nothing was said as to who should put the 
fence in condition to protect the crop. The tenant testifies 
that nothing was said as to who was to put the fence in 
condition to protect the crop; that all the parties knew the 
fence was no account, and would not turn any kind of stock ; 
and that in many places a man could step over it with ease. 
In relation to the crop made, its value, and what became 
of it, the agent testifies, that the corn raised was something 
like one hundred and thirty or one hundred and forty or 
one hundred and fifty bushels, worth $100 per bushel; 
and the cotton something like three or four bales; that good 
cotton was worth some thirteen cents+per pound,but this 
was very poor, because the tenant and his hands, being sick 
in the fall, did not gather the crops till late, and the storms 
and the stock injured them very much. The tenant testifics 
that he raised about four bales of cotton, and about one 
hundred bushels of corn; that about forty bushels of the 
corn was destroyed by hogs and cattle; that the cattle de- 
stroyed all the cotton except two bales, of four hundred 
pounds each; that the cotton was rather poor, on account of 
bad weather and the cattle running over it before it was gath- 
ered; and that he sold it for eleven cents per pound, which 
was the best price he could get. He testifies further, that 
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the rent corn and cotton were to be delivered on the prem- 
ises; that he put up the rent corn, thirty-three bushels, in a 
crib, as agreed, and that he tendered to plaintiff’s agent one- 
fourth of the cotton, in the seed, which the agent declined to 
receive, requiring it to be ginned, baled and delivered in Amer- 
icus. It does not appear what finally became of the corn put 
up as rent. The presumption is that the cotton tendered in 
the seed was afterwards ginned, and formed a part of the two 
bales sold. 

On the facts in evidence there was no legal obligation upon 
either party to make the fence better. Both knew of its con- 
dition, and neither stipulated to make repairs or to be charge- 
able with them. The crop was at the mutual risk of the par- 
ties, to the extent of such interest as each had in its preser- 
vation. Whatever was lost by reason of the bad fence was 
as if it had not been produced. Neither party was bound to 
make the loss good to the other. There is no evidence that 
the fence deteriorated or became in a worse condition than 
when the parties contracted. Its then insufficiency continued, 
and there is no evidence of any fault or default on the part of 
either landlord or tenant. Both parties risked the fence just as 
they did the soil and the seasons. What the ground would pro- 
duce and the fence secure they were to divide; what the weather 
or the cattle destroyed was gone beyond recovery and gave no 
right to compensation. 

The court’s charge to the jury was erroneous in so far as it 
departed from this theory of the law; and inasmuch as the ver- 
dict could have been for less than it was, consistently with the 
evidence, if a correct charge had been given, the judgment is 
reversed and a new trial granted. 

Judgment reversed. 


WaRNER, Chief Justice, concurred, but furnished no writ- 
ten opinion. 


JACKSON, Judge, dissenting. 


Tomlinson, as agent for Maxwell, rented certain lands to 
Driver. At thetime of the contract the fences were defective 
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and both parties knew it. There was no stipulation that they 
should be made better, and none devolving the duty to repair 
upon either. The rent agreed upon, with a full knowledge of 
the condition of the fence, was one-third of corn and one- 
fourth of the cotton made on the place. 

The plaintiff proved that from one hundred and thirty to one 
hundred and fifty bushels of corn and three or four bales of 
cotton were raised on the place; that corn was worth one dol- 
lar per bushel and cotton thirteen cents per pound. This 
proof was by Tomlinson, who had no interest in the case. 

The defendant proved by himself that he raised on the 
place four bales of cotton and one hundred bushels of corn ; 
that about forty bushels of corn was destroyed by the hogs 
and cows; that the cattle destroyed all the cotton except two 
light bales weighing four hundred pounds each ; that on ac- 
count of bad weather and the cattle running over the cotton 
before it was gathered, it was rather poor, and he had sold 
both bales at eleven cents per pound; that defendant meas- 
ured plaintiff his full portion of corn due according to said 
contract and put it in a crib to itself, and also cotton fully one- 
fourth, and put it to itself; that the corn actually measured 
and cribbed for plaintiff, was thirty-three bushels ; that storms 
came, and the place was very sickly and the weather bad, and 
hogs and cattle trespassed on the crop and prevented its proper 
gathering. The court charged the jury and they found for 
plaintiff $99 50. 

I think that the jury found right. I have doubt that 
they believed the defendant’s story. I doubt that they ought 
to have believed it: At one breath he swore that the cattle 
destroyed all the cotton except two light bales, exactly four 
hundred pounds each, and these he carried to Americus and 
got eleven cents a pound for. In the next breath he swore 
that he put the landlord’s part of the cotton, fully one-fourth, 
he swears, to itself, and kept it for him. At one breath he 
swears that he made one hundred bushels of corn, and the 
cattle eat up forty bushels of it. At the next, that he cribbed 
exactly thirty-three bushels for the landlord. His whole de- 
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fense is that he was blockhead enough to rent a piece of land 


so poorly fenced that when he rented it he knew it would not 
turn cattle or even hogs; and yet when cattle and hogs were 
depredating upon it, though he thought it was the landlord’s 
duty to repair and keep them out, he suffered the crop to be 
destroyed rather than notify him or his agent. 

I repeat that I cannot find it in my heart to condemn the 
jury for the verdict they rendered. It seems to have been 
moderate; it was only $99 50. The proof fully authorized 
it, and I think it should stand, though the court may have 
erred upon questions of law, as this court has ruled so often 
that if I undertook to enumerate the cases it would spin this 
opinion into a yarn unendurably long. Especially, when no 
motion is made for a new trial, should this oft-repeated rule 
be adhered to, and still more should it prevail in a case where 
no human being—no neighbor, no son, no employee—wit- 
nessed the destruction wrought upon this man’s crops by the 
storm and the sickness, the hogs and the cattle, except him- 
self! And when even he, who can pack two light bales of 
cotton with so much accuracy that neither of them shall 
weigh more than just exactly four hundred pounds, can- 
not or does not tell the jury how much of the crop was 
destroyed by each of these calamities—sickness, storms and 
cattle! It would require wonderful skill in ciphering to de- 
termine from the premises given by his testimony exactly how 
much corn and how much cotton each of these causes of ill 
luck produced, unless, indeed, it be the law that the landlord 
shall warrant not only a good fence but no sickness and no 
storms. How any jury could cipher out an approximation 
to a proper deduction to be made from the landlord’s rent 
from these cattle, damage feasant, all mixed with the sick- 
ness and storm in uncertain proportions, I cannot imagine, 
and if it be demanded that they shall apportion such damage 
between landlord and tenant, the beginning would surpass 
the skill of Kepler or Sir Isaac Newton. I shrink from put- 
ting such a task upon a jury, and for this reason I dissent 
from the judgment of the court. 
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But has any substantial error been committed by the court 
below? Let us see. Two errors are assigned: first, his re- 
fusal to charge as requested; secondly, the charge given. 
He was requested to charge as follows: “That in making 
the contract of rental between plaintiff and defendant, if noth- 
ing was said about necessary repairs, and who should keep 
the premises in suitable repair for cropping in said year 1873, 
for which said contract was made, the plaintiff should have 
kept said premises in repair, and if the crops, or a portion of 
the same, was destroyed by cows and hogs, for want of proper 
repairs done on the fence around said premises, that plaintiff 
could not recover if the amount destroyed was equal to what 
his portion of the crops would have been.” 

This request would announce the law, that the landlord, 
without notice, must see to it that the fence around the place 
he rents is good and kept good all the year. I do not under- 
stand that my brethren hold this extreme view. If pro- 
nounced law, it would unsettle all the ideas the profession en- 
tertain of it, and would plunge the relation of landlord and 
tenant into as much confusion and difficulty as a jury would 
encounter in settling the contest for supremacy between storm _ 
and sickness and cattle, without any data being furnished to 
show which did the most damage. The landlord may live a 
hundred miles off. It makes no difference. He must move 
in the neighborhood of the place he rents, or hire somebody 
to go around it all the year, every week or two. It has always 
been thought heretofore to be the duty of the cropper to take 
care of his crop, and as the easiest way of doing it to go roand 
his fence occasionally and mend the rails which break or rot, 
and put up the fence if storms have blown it down or hunters 
have left it down. 

But the second error alleged against the court below is the 
charge he did give. What is that? It is “that if defendant 
rented land from plaintiff with a bad fence around the prem- 
ises at the time of renting, and a large portion of the crop 
was destroyed by hogs and cows by reason of said defective 
fence, yet defendant was liable to pay full rent for the prem- 
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ises unless there was an express contract at the time of rental 
that plaintiff was to repair the fence; that plaintiff was not 
required to keep the fences in repair if the fences were not in 
repair at the time of renting; that if defendant failed, for any 
cause, to gather the crops in proper time, and the same, were 
injured and damaged, that defendant was still liable to pay 
plaintiff rent for the amount of corn and cotton made on the 
place.” This charge, when we look at it in connection with 
the request which preceded it, and when we analyze it, means 
this: that when the fence is defective when the farm is rented, 
and the tenant sees it-and knows the defect, he makes his bar- 
gain in reference to its then condition; he agrees to pay so 
much rent for it as it stands, and the landlord is only bound, on 
notice, to keep it as good as it was; he should have notice if 
it gets worse, and if, as in the case at bar, the tenant fail to 
give any notice or to keep the fence in the condition it was, 
and for any cause, by cattle or storm or sickness he fail to 
gather it, he still must pay rent for what he makes. His 
contract is to pay one-fourth and one-third of cotton and corn 
he makes. To make, means to gather and house, to fit it for 
use or market. If after he lays by the crop, for want of 
keeping up the fence himself and charging the landlord for 
it, or for want of notice to the landlord; if for this neglect of 
a most reasonable duty on his part, the crop is lost or de- 
stroyed in whole or in part, he should still pay the rent. 
And such I take to be the meaning of the statute, (Code, sec. 
2284.) It makes him liable to keep the premises in repair. 
What repair? The repair they were in when he rented them. 
Who will know if they get out of repair? The tenant, be- 
cause he occupies and uses them. How shall the landlord 
know? By notice from the tenant; he is absent, he can 
know in no other way. It is no hardship on the tenant to 
notify him; it is a hardship on him to visit the tenement 
or farm and pry out leakages or deficient fences. There is 
no evidence in this record that this tenant ever notified the 
landlord when this fence got worse, if it did. It is probable 
that it did get so from the wind and storm and the natural 
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decay. No damage is complained of till the gathering of the 
crop, and the storms poured and the winds blew and the sick- 
ness came about that time, and the fences fell then, most prob- 
ably because of the storms, and were not repaired because of the 
sickness. This construction accords, too, with the decisions of 
this court, that notice must be given by the tenant in such a 
case, or he must repair and charge the landlord and take it out 
of the rent. ‘The duty is on the landlord to keep in repair, but 
the duty is on the tenant to inform him when it is needed. 
It was so decided in Vason vs. City of Augusta, 38 Georgia 
Reports, 542, and again held in Whittle vs. Webster, 55 Geor- 
gia Reports, 180. In the latter case the chief justice said 
what I say here: “If a tenant should rent a dilapidated or 
leakey store-house, with full knowledge of its actual condi- 
tion, at a reduced price in consequence thereof, and puts his 
goods therein, and the same are damaged, he would not then 
have any legal or just cause of complaint against his land- 
lord.” And again, he said, “and, if after the premises have 
been rented, the same become unfit by reason of the roof of 
the house becoming leaky, or other similar cause, so as to 
render the house unsuited for the purpose for which it was 
rented, the landlord is bound, upon notice being given to him 
of the defect by the tenant, to make the necessary repairs within 
a reasonable time thereafter, and upon his failure to do so, 
and damage results to the tenant’s goods in cunsequence of 
such failure to make the necessary repairs, the landlord will 
be liable therefor.” 

In this opinion Judge BLECKLEY and myself concurred. 
I adhere to it, the tenant must give notice to the landlord to re- 
pair. The rule, just everywhere, is the more expedient in the 
farming operations of our people. 

It becomes all important in cases of this sort not to extend 
or expand the rule one iota in favor of the tenant. Asa 
practical question, it pervades the state and its great agricul- 
tural interests every where; and it is all-important, in my 
judgment, so to construe the act as to require the tenant to 
notice his fences and tell the landlord that they need repair, 
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or hold him responsible for his neglect. For these reasons I 
dissent from the judgment of this court, and would affirm 
that of the court below. 


Sarau J. Boyp, plaintiff in error, vs. ALEXANDER CHAP- 
PELL, defendant in error. 


When vendor sold lands to vendee and gave bond for titles and possession, 
and part of the purchase money having been paid, made a deed thereto 
after obtaining judgment for the balance of purchase money under section 
3586 of the Code, and the wife of the vendee filed an equitable plea that 
her husband, in the payment made, had used her money with the knowl- 
edge of the vendor, and had made her a deed to the land, and she prayed 
that the verdict and the judgment should be so moulded as to protect her 
rights and give her the land, or if sold, enough of the proceeds to reim- 
burse her, but did not allege in the plea, or prove on the trial, that the ven- 
dor was insolvent, or that for any other reason she could not sue and re- 
cover from him: 

/feld, that while she may recover from the vendor the money so applied with 
his knowledge, she has no equitable claim to the land, or lien thereon, or 
on its proceeds, or any part thereof, until all the purchase money has been 
paid, the vendor being solvent and able to respond to her for her money so 
received by him, should she see fit to sue therefor. 


Claim. Vendor and purchaser. Husband and wife. Be- 
fore Judge CLARK. Walker Superior Court. September 
Term, 1875. 


Reported in the opinion. 
JoHN R. Worri tt, for plaintiff in error. 
GueErRryY &, Son, for defendant. 


JACKSON, Judge. 


Alexander Chappell sold a tract of land to Uriah Boyd. 
Boyd paid one-half of the purchase money, $600 00. Chap- 
pell sued and recovered judgment for the other half, and hav- 
ing made Boyd a deed to the land, a bond for titles having 
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been given therefor, levied the fi. fa. for the balance of the 
purchase money upon it. Mrs. Boyd set up an equitable 
claim on the ground, that with the knowledge of Chappell, 
her husband had used her money in paying the first $600 00 
thereon, and had made her titles thereto; and she prayed 
that the land be decreed to be hers, or at all events, that 
when sold, the first $600 00 of the sum it sold for, wit hin- 
terest thereon, be paid to her. On the trial of the case the 
court charged the jury to the effect that if they believed, from 
the evidence, that the money of the wife was applied by the 
husband to his debt fur the land, with the knowledge of the 
vendor, that she had a good elaim against the vendor for the 
money so applied, but that unless it was alleged and proved 
by her in setting up her equitable right to the land or the 
proceeds, or part of the proceeds thereof, that the vendor was 
insolvent or otherwise unable to respond to her for the money 
so received by him knowing it to be hers, she had no equita- 
ble claim to the land or lien upon it, or any of the proceeds 
thereof until the purchase money was all paid. The jury 
found the land subject; and the error complained of is the 
charge of the court, and its sequence, that the verdict is 
against the law of the case. On the question of the vendor’s 
knowledge that the money was the wife’s, there is conflict ; 
on the other, of the want of an allegation and proof of his in- 
solvency, there is none. It is not alleged in the plea, nor was 
it proven or attempted to be proved, that the vendor was in- 
solvent. So that the naked question here, is, was it necessary 
that Mrs. Boyd should allege and prove Chappell’s insolvency, 
in order to charge this land in this case with her debt against 
him? In the case of Humphrey vs. Copeland, 54 Georgia Re- 
ports, 543, it was held that a creditor who received the wife’s 
money for a debt due him from the husband, knowing it to 
be hers, acquires no title thereto. Whether the principle 
there laid down would apply to this case, it is not necessary 
to decide. Apparently it would. If so the wife may sue 
Chappell and recover her money back from him. But the 
question here is, can she charge this land with it unless all 
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the purchase money has been paid? Had it all been paid 
and the title been made to her husband, a trust would have 
resulted to her, unquestionably, and he would have held the 
land as her trustee, and she could have asserted her right 
thereto, at law or in equity under our pleading ; but here the 
title was in Chappell until he made a deed to Boyd under our 
statute for the purpose of selling the land and making the 
balance of the purchase money: Code, section 3586. That 
section of the Code provides that the proceeds of the sale 
shall be first appropriated to the payment of the balance of 
the purchase money. It is difficult to see what prior right 
anybody could acquire to land or money so situated and 
raised, if we regard the plain purport of the statute. If the 
wife showed that she could get her money in no other way, 
that the man who owed her was insolvent, that there was 
nothing out of which he could pay her but this land, and 
prayed that the money going to him, might be paid to her as 
the only way of securing her debt, then it strikes us there 
would be equity in ler plea and its prayer. And so, in sub- 
stance, the court charged, and thereupon the jury found, as 
they were obliged to do, under the facts, that there was no 
proof of Chappell’s insolvency. We think the charge and 
the verdict in accordance with the law of the case. 
Judgment affirmed. 


Burrus & WILuIAMs, plaintiffs in error, vs. KYLE & Com- 
PANY, defendants in error. 


1. The discretion of the court in refusing to allow leading questions @n cross- 
examination, will not be controlled unless abused; especially where the 
witness is one of the parties to the suit in whose interest the questions are 
propounded. 

. Where cotton was delivered by a debtor to an agent of factors, and placed 
upon their drays to be transported to their warehouse, their lien for ad- 
vances, etc., at once attached, and was superior to the lien of an attach- 
ment levied whilst the cotton was in process of transportation to such 


warehouse. 
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Witness. Practice in the Superior Court. Factor’s lien. 
Attachment. Before Judge CRawForD. Muscogee Superior 
Court. November Term, 1875. 


Reported in the decision. 


Lirrie & Crawrorp, by brief, for plaintiffs in error. 


Peaspopy & BRANNON, for defendants. 
WARNER, Chief Justice. 


This was a claim case, on the trial of which the jury, un- 
der the charge of the court, found the property subject to the 
attachment levied thereon. The case comes before us on a 
bill of exceptions to the rulings of the court during the pro- 
gress of the trial, and to its charge to the jury. It appears 
from the evidence in the record that on the 30th of Septem- 
ber, 1874, the plaintiffs’ attachment was levied on six bales 
of cotton as the property of Reese, the defendant therein, 
which was claimed by Burrus & Williams, cotton factors and 
warehousemen, in the city of Columbus. It also appears 
from the evidence that Reese lived in the state of Alabama; 
that he was indebted to the claimants $600 00 or $700 00 for 
advances made to him to make his crop for the year 1874, 
they having a mortgage on his crop to secure the payment 
thereof. Some time previous to the day on which the attach- 
ment was levied, the claimants had requested Reese to send 
forward his cotton, which he promised soon to do. On the 
morning of the 30th of September, 1874, Reese informed the 
claimants that he had six bales of cotton coming through the 
country, which would arrive in the afternoon of that day, the 
same being part of his crop, and proposed to pay the same to 
the claimants on account of his indebtedness to them, and said 
that he had learned that one Murphy had threatened to levy 
an attachment on his wagons and teams to satisfy a demand 
that was unjust, if he brought them on the Georgia side of 


the river. It was then agreed between Reese and the claim- 
VOL. LVI. 3. 
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ants that on the arrival of the cotton in Girard, Alabama, 
they should send their drays over there and he would deliver 
to them the six bales of cotton, which they were to sell, and 
put the proceeds of sale to account of his indebtedness to them 
for the year 1874, which indebtedness exceeded the value of 
the cotton. The claimants sent Tilman, with their drays, over 
on the Alabama side of the river, and the cotton was delivered 
to them, and placed on their drays and brought across the 
river, and when on its way to their warehouse, was levied on 
by virtue of the plaintiffs’ attachment. The delivery of the 
cotton was made in pursuance of the agreement made with 
Reese in the morning, that claimants were to sell it, and cred- 
it Reese with the proceeds thereof, and were to account to him 
by notifying him of the amount thus credited ; claimants knew 
nothing of plaintiffs’ attachment until it was levied. Reese 
testified that he was indebted to the claimants $600 00; the 
debt was contracted in June, 1874, for provisions to run his 
farm, and was secured by a mortgage lien on the cotton ; that 
he paid the claimants six bales of cotton on his indebtedness 
to them on the 30th of September, 1874, in Alabama, having 
promised to pay them with the first cotton he made; the pay- 
ment was made previous to the arrival of the cotton in Geor- 
gia; that at the time the cotton was attached by the plaintiffs 
it belonged to the claimants, and was in their possession, he 
having delivered it to them in Girard, Alabama, and it was 
put upon their drays there, was transferred from his wagons to 
the claimants’ drays; that he had no knowledge of the plaintiffs’ 
attachment at that time. Tilman testified that he was in the 
employment of the claimants, and by their directions went 
over the river with the drays and received the cotton for them 
from Reese’s wagons, and brought it on this side of the river, 
when it was levied on by plaintiffs’ attachment. The plain- 
tiffs in attachment. having disclaimed any right to recover on 
the ground of any fraud in the transfer of the cotton between 
defendant and claimants, the court charged the jury: “If you 
believe from the evidence that the six bales of cotton were 
received by Burrus & Williams, the claimants, and were by 
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them to be sold, and the amount received therefor was to be 
credited on Reese’s account when so sold, and that whilst the 
cotton was on its way to their warehouse, and before this was 
done, the attachment was levied, then the cotton would be 
subject, because in such a case as that they would only be the 
agents of Reese to sell, and when sold, then they could ap- 
propriate the proceeds to the payment of his account. But, 
if the value of the cotton was agreed on, and it was delivered 
as a payment, and nothing remained to be done, except to as- 
certain the weights, then the payment was a good one, and it 
is the property of the claimants, and not subject to the attach- 
ment, it being necessary that the price should be agreed on to 
make it a payment.” It appears from the bill of exceptions 
that on the cross-examination of Williams, the plaintiffs’ wit- 
ness, the claimants counsel proposed to ask him the following 
question: ‘ Was not the agreement between you and Reese 
that you were to take the cotton and credit it upon Reese’s in- 
debtedness to your firm?” The claimants’ counsel also pro- 
posed to ask the same witness, on his cross-examination, the 
following question: ‘ Who was the owner of the cotton at 
the time it was levied on?” The court refused to allow the 
questions to be answered by the witness as propounded, but 
stated he would allow the counsel to ask the witness what was 
the agreement between the witness and Reese touching the 
six bales of cotton levied on, and would also allow the wit- 
ness to state all the facts connected with the ownership of the 
cotton, whereupon the claimant excepted. 

1. We find no error in the refusal of the court to allow the 
questions propounded to the witness to be answered, but think 
the diseretion of the court was properly exercised under the 
provisions of the 3865th section of the Code, the more espe- 
cially as the witness was one of the parties to the suit. 

2. But in our judgment the charge of the court to the jury 
was error, inasmuch as it ignored the claimants’ lien on the 
cotton or its proceeds, as factors in possession thereof. The 
claimants were factors and warehousemen, and Reese, the de- 
fendant, was indebted to them for advancements made by 





28 SUPREME COURT OF GEORGIA. 


Phillips vs. The State.of Georgia. 





them to him as factors and warehousemen. The delivery of 
the cotton to Tilman, their agent, by Reese, in Girard, and the 
placing it ov the claimants’ drays, to be hauled to their ware- 
house, was, in contemplation of the law, a delivery to them, 
and they were in possession of the cotton as factors and ware- 
housemen who had made advances to Reese to enable him to 
make it: Elliott vs. Cox, 48 Georgia Reports, 39; Hardeman 
& Spurks, vs. De Vaughn, 49 Ibid., 596; Clark & Cole vs. 
Dobbins, 52 Ibid., 656. The claimants, as factors and ware- 
housemen, had a lien on the cotton in their possession not 
only for the expenses incurred by them in handling it, but 
also for all balances due to them by Reese on general account: 
Code, section 2111. The evidence in the record is that the 
indebtedness of the defendant, Reese, to the claimants for ad- 
vances made by them to him, exceeded the value of the cotton. 
Let the judgment of the court below be reversed. 


FRANK PHILLIPs, plaintiff in error, vs. THE STATE OF 
GeEorGIA, defendant in error. 


The only evidence of the prisoner’s connection with the burglary being that 
he was seen to pass by the house some hours before the offense was com- 
mitted, and that several months thereafter, goods stolen from the house on 
the occasion of the burglary, were found in his possession, the case made 
is sufficiently answered by evidence of previous good character and the 
testimony of an unimpeached witness that the goods were delivered tothe pris- 
oner by another person in pledge for a sum of money, the prisoner himself 
having given substantially the same account of his possession and no con 
tradictory account. / 


Criminal law. Burglary. Circumstantial evidence. Be- 
fore Judge Hopkins. DeKalb Superior Court. September 
Term, 1875. 


Reported in the opinion. 


Howe tt C. GLENN, for plaintiff in error. 
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JoHN T. GLENN, solicitor-general, for the State. 


BLECKLEY, Judge. 


Burglary was committed by some unknown person. The 
occupants of the house were absent, having left at about one 
hour before sundown, and having returned the next day about 
one o’clock in the afternoon. During this absence some one 
entered the house by removing from a nail the end of astring 
which secured the door, stole therefrom five quilts worth $20 00, 
and went away, leaving the door fastened as it was before. 
This was in March. In July thereafter, four of the quilts 
were found in the prisoner’s house. The fifth had not been 
discovered up to the time of the trial. Prisoner’s house was 
searched under a search warrant, and the quilts found— 
two in a chest and twoinatrunk. He wasabsent at the time, 
but his family were there. The account he afterwards gave 
of his possession, and the one given to the jury in his state- 
ment at the trial, was that he received the quilts from Tom 
Jones, for $5 00 which he let Jones have, the arrangement be- 
ing that they were to be returned if the money was refunded, 
but otherwise, they were to be his property. He proved by 
his half-brother that this account of the matter was true, and 
four or five witnesses testified to the prisoner’s good character. 
There was no evidence to the contrary of this, nor was the 
brother either impeached or contradicted. It appeared that 
about twelve o’clock of the day upon which the prosecutor 
left his house, the prisoner passed near it, along the road ; 
and that circumstance, with the possession of the stolen prop- 
erty, was all that went to show his connection with the burg- 
lary. He and the prosecutor both lived in the country, about 
one mile and three-quarters apart. 

The circumstance that the prisoner passed along the road, 
by the prosecutor’s house, about twelve o’clock in the day, is 
of little or no weight against him. The prosecutor remained 
at home until an hour before sundown, and up to that time 
no crime was committed. The house stood on the roadside, 
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and, slightly fastened as it was, might have been entered by 
any one who chanced to pass from the time it was left until 
one o'clock the next day, when the prosecutor returned to it 
and found his goods missing. What bears upon the prisoner 
is that the quilts were found in his house. That is the crim- 
inating fact against him. But then they were taken in March 
and not found till July. That tends to lessen the force of 
the possession, though, perhaps, considering the nature of the 
property, its foree is not wholly destroyed. Quilts are ar- 
ticles that would be slow to circulate, and in regard to such 
articles, the possession, to raise a presumption of guilt, need 
not be so recent as where the property is of a more current 
kind: 3 Greenleaf’s Ev., sec. 32; 1 Phillips’ Ev. Cowen & 
Hill’s Notes, 425, note 325. But let it be conceded that the 
onus was cast upon the prisoner to vindicate his possession. He 
did so by proving by one witness how he acquired it, and by 
several others that he was a man of good character. In the 
note above cited from Cowen & Hill, it is said, on page 427, 
that the better opinion seems to be, that the presumption 
arising from possession alone is completely removed by the 
good character alone of the prisoner. Certainly good charac- 
ter, together with the testimony of an unimpeached, uncon- 
tradicted witness, ought to remove it. It does not appear 
that the prisoner denied his possession or refused to account 
for it, or gave any false or contradictory account. The trans- 
action with Jones, as explained by the witness, partook of the 
nature of both pledge and sale, and when the prisoner said 
that he bought the quilts from Jones, he stated nothing in- 
consistent with it. If the prosecution had been for receiving 
stolen goods, knowing them to be stolen, the conviction might 
not have been improper, inasmuch as Jones’ possession most 
probably appeared more than suspicious, and the value of the 
goods was so much above the amount the prisoner gave for 
them. But in respect to the offense of burglary, there is 
some doubt, upon the authorities, whether the possession of 
goods stolen from the building will, of itself, even when re- 
cent and unexplained, so identify the prisoner as to justify a 
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conviction: 1 Whar. Cr. L., section 729; 1 Parker’s C. C., 
447; Burrell on Cir. Ev., 455-6; Cowen & Hill’s Notes, 
432, note 329. It is not clear, upon principle, why it should 
not, as the perpetrator of arson may be identified by such 
means, (3 Greenleaf’s Ev., section 56,) and as there is a gen- 
eral presumption that the fruits of a crime are with the crimi- 
nal: 1 Greenleaf’s Ev., section 34; 3 Jbid., section 31. As 
to larceny from the house, see 24 Georgia Reports, 32. Upon 
this question we, at present, decide nothing. What we rule 
is, that, with the showing made by the prisoner, he was im- 
properly convicted—the verdict was contrary to the evidence, 
and the court should, on that ground, have granted a new 
trial. 

We advert to the newly discovered evidence only for the 
purpose of remarking that we are unable to see why full 
diligence would not have found it out in ample time for the 
trial. 

Judgment reversed. 








WituiAM G. Sims, plaintiff in error, vs. SHADRACK T. 
CRAWFORD, executor, defendant in error. 


An executor exposed lands of testator to sale; a bidder purchased the same 
and gave his notes therefor, secured by mortgage on the land, Suit was 
brought on the notes, Defendant pleaded that by a parol agreement made 
before the sale, one-half the notes were not to be paid at maturity, but pay- 
ment was to be delayed till certain children arrived at age, which had no: 
happened ; that he had paid part of the purchase money, and when he paid i: 
this understanding was renewed by the executor; that they did not put this 
agreement in the writing because both parties thought it would be good with- 
out doing so, the notes being written as intended, and he prayed that his 
money be refunded and the executor take back the land. The plea was 
demurred to and stricken ; 

Held, that there is no equity in this plea, and that it was properly stricken : 
Code, sections 2757, 3800. 


Pleadings. Vendor and purchaser. Contracts. Before 
Judge CLARK. Schley Superior Court. October Term, 1875. 





SUPREME COURT OF GEORGIA. 





— niece hae 
Sims vs. Crawford. 





Reported in the opinion. 
Hawkins & Hawkins, for plaintiff in error. 


Joun R. Worriti; B. B. Hinton ; Guerry & Son, for 
defendant. 


JACKSON, Judge. 


At the October term of Schley superior court, Crawford, 
executor of William Ross, brought suit against Sims on two 
promissory notes for $1,736 66 each, secured by mortgage on 
the lands for which they were given. ‘To this action Sims, 
among other things, pleaded an alleged equitable plea to this 
effect: That the lands were sold in 1870, at public outcry, 
by Crawford, as executor, and bid off by defendant; that be- 
fore the sale, Crawford agreed with him to let him have the 
lands for $5,200 00, with this understanding, that the pro- 
ceeds were to go to Crawford’s wife and Ross’ children, half and 
half; that if defendant would bid off the land at that price and 
pay him the amount due to the Ross children, the other half 
should remain unpaid till certain Lawson children were 
twenty-one years old, to whom Mrs. Crawford intended to 
give her half; that these children are still minors; that this 
agreement was left out of the writings because they all thought 
it would be carried out; that he paid at one time one-third 
and then $500 00, which Crawford received and repeated the 
same assurances; and then the plea prays for a rescission of 
the contract, and that Crawford take the land back and pay 
defendant back the money he had received. 

This plea was demurred to as having no equity in it; it 
was stricken, and this is the error assigned. We agree that 
there is no equity in the plea. It isa naked effort to changea 
written contract by parol evidence to contradict the written 
trade, and. this without any allegation of fraud or mistake in 
writing what was intended to be written. It has been ruled 
again and again that this cannot be done: Code, sections 
3800, 2757; 36 Georgia Reports, 454. 

Judgment affirmed. 
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Jounson & SmitH, plaintiffs in error, vs. A. D. WHEELOCK, 
defendant in error. 


The title upon which claimants relied being made as part of a usurious con- 
tract, was void, and the property claimed was therefore properly found sub- 
ject. 


Claims. Deeds. Usury. Before Judge Kippoo. Ter- 
rell Superior Court. November Term, 1875. 


Reported in the decision. 
Irvin & GRESHAM, for plaintiffs in error. 


A. Hoop; Hoyie & Simmons, for defendant. 


Warner, Chief Justice. 


This was a claim case, on the trial of which in the court 
below, the jury, under the charge of the court, found the prop- 


erty subject to the execution levied thereon. The claimants 
made a motion for a new trial on the ground that the verdict 
was contrary to the evidence, contrary to law, and for alleged 
error in the charge of the court; which motion was overruled, 


and the claimants excepted. 

It appears from the evidence in the record that Wheelock, 
the plaintiff in fi. fa., obtained a judgment in Terrell superior 
court, at the November term, 1874, against Lee & Fulton, on 
two promissory notes, dated 15th of April, 1873, which fi. fa. 
was levied on certain described lots of land and other prop- 
erty, on the 6th of April, 1875, as the property of Lee & 
Fulton, which was claimed by Johnson & Smith. The claim- 
ants claimed the property under a deed made by Lee & Ful- 
ton to them, dated 12th of December, 1872, and recorded 7th 
January, 1873, and a deed from Lee to them, dated 13th De- 
cember, 1872, and recorded 7th January, 1873, and also un- 
der another deed made by Lee & Fulton, conveying the prop- 
erty to the claimants, dated 20th December, 1872, and re- 
corded 6th of January, 1873. The deeds conveyed an abso- 
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lute warranty title to the property levied on to the claimants. 
The plaintiff’s judgment against Lee & Fulton, the defend- 
ants, was of younger date than the deeds to the claimants, 
and the plaintiff sought to subject the property in satisfaction 
thereof, on the ground that the conveyance of the property 
was fraudulent in law as against creditors, under the provis- 
ions of the 1952d section of the Code, and because the title 
to the property was void, being made as a part of an usurious 
contract. The evidence shows that the deeds conveying the 
property were executed by Lee & Fulton to the claimants 
to secure them for their indebtedness to the claimants for 
goods purchased of them from time to time; the claimants 
did not go into the possession of any of the property un- 
til the fall of 1874, or January, 1875; the defendants, Lee 
& Fulton, after the deeds were made, used the property 
conveyed just as they did before; the property described in 
the deeds, was to be conveyed back to Lee & Fulton when 
their indebtedness to the claimants was paid. It is‘quite elear 
from the evidence in the record that the claimants charged 
the defendants, Lee & Fulton, at the rate of one and a half 
or two per cent. a month on balances due by them on their 
accounts ; the exact amount of usury paid, does not appear; 
one witness states that he does not think it was as much as 
$5,000 00, but there is no doubt that the rate of interest paid 
on the indebtedness which the deeds were given to secure, was 
more than seven per cent., the legal rate of interest. One of 
the claimants testified, that in a settlement made with Lee & 
Fulton in January, 1875, $6,224 00 was deducted from their 
account, which was more than the amount of usury that had 
been charged up against them. The law of force in this state 
at the time the deeds were executed by Lee & Fulton to the 
claimants, and which is now of force, declares that “ All titles 
to property made as. a part of an usurious contract, or to evade 
the laws against usury are void.” See Sugart vs. Mays, 54 
Georgia Reports, 554, and Carswell vs. Hartridge, 55 Ibid., 
412. In this case, there was no equitable plea filed by the 
claimants alleging that their deeds were intended to be an 
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equitable mortgage for the security of the debt due to them, 
by Lee & Fulton, but they relied upon their deeds as convey- 
ing to them an absolute title to the property. In view of the 
evidence contained in the record, we find no error in the 
charge of the court to the jury, or in overruling the motion 
for a new trial. 

Let the judgment of the court below be affirmed. 


Martvs B. WALKER, plaintiff in error, vs. Joun C. Zorn, 
defendant in error. 


A count for mesve profits in a pending action of ejectment, is a suit to recover 
money, and the plaintiff, on complying with section 3533 of the Code, may 
have process of garnishment, as in other cases “ where suit is pending.” 


Ejectment. Garnishment. Before Judge BucHANAN. 
Upson Superior Court. May Term, 1875. 


Report unnecessary. 


SamMvueL Hatt; Wiiuiam 8. WALLACE, for plaintiff in 
error. 


A. M. Speer; Peepies & HowE t, for defendant. 
BuLECcKLEY, Judge. 


The count for mesne profits, in an action of ejectment, is a 
claim for money, and when such an action is pending we see 
no reason for denying the plaintiff the remedy of garnish- 
ment. The Code seems broad enough to embrace all money 
demands, whether resting on tort or on contract: Code, sec- 
tions 3532, 3533, 3278. 

Judgment affirmed. 





SUPREME COURT OF GEORGIA. 


Gosha ws. The State of Georgia. 


WesLey Gosua, plaintiff in error, vs. THE STATE OF GEOR- 
GIA, defendant in error. 


1. An infant under ten years of age cannot consent to sexual intercourse, and 
the fact that such is her age is conclusive that the act is done forcibly and 
against her will. 

. The venue of a crime must be established clearly and beyond all reason- 
able doubt; and where there is no positive proof that the offense was com- 
mitted in the county of Sumter, but the only proof of the place is that it 
was within fifty yards of a residence in Sumter county, it does not affirma- 
tively appear with sufficient certainty that the crime was committed within 
the jurisdiction of the court, and therefore a new trial must be awarded, 


Criminal law. Rape. Infant. Venue. Before Judge 
CLark. Sumter Superior Court. October Term, 1875. 


Reported in the opinion. 


ALLEN Fort; J. R. McCuieskey, for plaintiff in error. 


C. F. Crisp, solicitor general, for the state. 


JACKSON, Judge. 


The defendant was indicted and found guilty of rape. He 
moved for a new trial, and error is assigned here on two 
grounds: first, that the court erred in charging that a female 
child under ten years of age could not consent to sexual in- 
tercourse, so as to show that the act was not done forcibly or 
against her will, there being some proof of her consent ; and 
secondly, because the venue was not sufficiently proven ; and 
these are the two questions the record before us makes. 

1. As to the first question, the rule at common law is well 
established, and we think founded in wisdom: See 4 Black- 
stone, (Cooley) 210, 212. It has also, in effect, received the 
sanction of this court: Stephens vs. The State, 11 Georgia Re- 
ports, 238. Weshall not disturb it. That rule is, that her 
tender years concludes the question—she cannot consent. 

2. In respect to the second point, we think that it does no 
appear affirmatively, with sufficient certainty, that the crim 
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was committed in the county of Sumter. There is no posi- 
tive proof in the record of the precise Jocus—the place where 
it occurred. It was within fifty yards of a residence, and that 
residence was within the county of Sumter; but there is no 
proof whether on the line, or near the line, or in the centre, or 
in what part of the county that residence was. It might have 
been within twenty yards of the line. We are constrained, 
therefore, to grant a new trial in this case on this ground, 
and do so the more readily because we think that the court 
below was rather severe in the penalty inflicted, twenty years 
in the penitentiary. The defendant was only some sixteen 
years old; the girl probably did consent; and while the law 
renders that no justification, as she was under ten, yet, per- 
haps, it should so mitigate the crime as to make the punish- 
ment lighter. At all events, we give him another opportu- 
nity of being heard before the jury and of appeal to the ten- 
der mercies of the court below. The parties all belong to 
the colored population of our state, who, owing to their ig- 
norance, as a general rule, should have justice administered 
to them tempered with much mercy. 
Judgment reversed. 


Henry H. Davis ef al., plaintiffs in error, vs.: BENJAMIN 
Davis, executor de son tort, defendant in error. 
Complainants, as heirs-at-law, cannot maintain a bill against defendant, 
as an executor de son tort, for property conveyed to him by their ancestor 


during life, the deed being alleged to have been procured through fraud; 
aliter, if they were creditors, and there was no administration. 


Administrators and executors. Debtor and creditor. Be- 
fore Judge Ktppoo. Randolph Superior Court. May Term, 
1875. 


Reported in the decision. 


H. & I. L. Frevper, for plaintiffs in error. 
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B.S. WorrI1.1, for defendant. 


WARNER, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendant as executor de son tort of Mary Davis, deceased, al- 
leging that the said Mary died intestate, entitled to certain 
personal estate in money, of the value of $1,600 00, which 
was in the hands of the defendant at the time of her death, 
either asa loan or deposit; that no administration has been 
had on her estate, and that the defendant, without legal war- 
rant or authority, has possession of said estate in money, and 
claims the same as his own right and property, and refuses to 
pay the same to complainants, who are the heirs and distrib- 
utees of said Mary Davis, deceased, but has wrongfully ap- 
propriated and converted the same to his own use; wherefore 
the complainants pray that the defendant may account for said 
estate in his hands, and be decreed to pay the same to them, 

On the trial of the case, the jury, under the charge of the 
court, found a verdict in favor of the complainants, for the 
sum of $1,953 75. The defendant made a motion for a new 
trial on the several grounds therein set forth, which was 
granted by the court, and the complainants excepted. 

It appears from the evidence in the record, that in June, 
1859, the deceased, Mary Davis, who was the mother of the 
defendant, executed and delivered to him a deed in consider- 
ation of natural love and affection, by which she gave unto 
him the money arising from a certain described judgment, 
and two notes therein mentioned, which is the money now 
sued for, and that the defendant claimed the money as his 
own property under that deed. The complainants attacked 
that deed on the ground that it was fraudulently procured by 
the defendant from his mother. The evidence in relation to 
this point in the case was conflicting. Mary Davis, the 
mother of defendant and maker of the deed of gift, died in 
June, 1871, twelve years after the making thereof, and the 
main question in thecase is, whether the defendant was liable 
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to be sued forthe money in his hands, by the complainants, 
as an executor de son tort. The 2441st section of the Code, 
declares that “If any person, without authority of law, 
wrongfully meddles with, or converts to his own use, the per- 
sonalty of a deceased individual, whose estate has no legal 
representative, he shall be held and deemed an executor in 
his own wrong, and as such shall be liable to the creditors and 
heirs, or legatees of such estate, for double the value of the 
property so possessed or converted by him; nor shall such 
executor be allowed to set-off any debt due to him by the de- 
ceased, or voluntarily paid by him out of the assets.” It is 
quite apparent from the evidence in the record, that the de- 
fendant did not convert the money claimed by the complain- 
ants to his own use, after the death of Mary Davis. If he 
wrongfully converted it to his own use at all, that conversion 
took place, as against the rights of Mary Davis, twelve years 
before her death, and if the defendant acquired no title to the 
property, she could have sued for it in her lifetime, or her ad- 
ministrator would have been the proper person to have sued 
for it after her death for the benefit of her heirs, and creditors, 
if any. 

If Mary Davis, the decedent, had conveyed the property to 
the defendant to defraud her creditors, they could have 
reached it in his hands during her life, and also might have 
reached it in his hands after her death, by suing him as exe- 
cutor de son tort, as was held in the case of Clayton vs. Tuck- 
er, 20 Georgia Reports, 464, provided there was no adminis- 
tration on her estate. But the complainants are not creditors 
seeking to set aside a fraudulent conveyance made by the de- 
ceased to the defendant for the purpose of defrauding them, 
but they are the heirs of the deceased, seeking to recover 
money from the defendant as an executor de son tort, which 
they allege he wrongfully converted td his own use as against 
the rights of the deceased, Mary Davis, through whom they 
claim, twelve years before her death. In other words, they 
allege that the defendant became indebted to Mary Davis 
$1,600 00 for money which he wrongfully appropriated and 
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converted to his own use twelve years before her death. In 
our judgment, the defendant was not liable to the complain- 
ants as an executor de son tort under the provisions of the 
244 1st section of the Code, on the statement of facts disclosed 


in the record. 
Let the judgment of the court below be affirmed. 


LemvuEL T. Downine e¢ al., plaintiffs in error, vs. JOHN 
PEABODY, administrator, defendant in error. 


1. A private contract made with a guardian for the purchase of the ward’s 
land for a stipulated price, at a future public sale, under a proper leave 
from the ordinary, is contrary to public policy: Code, sections 1828, 2566; 
9g Georgia Reports, 114; 22 Ibid., 637; 46 Lbid., 74. 

. Money advanced to a guardian upon such a contract, in anticipation of a 
sale which he did not live to consummate, cannot, as against the ward, be 
treated as a payment to a succeeding guardian, on a legal public sale of the 
land made by the latter to the same persons who advanced the money, even 
though by agreement between the second guardian and the purchasers 
when the deed was made, the advance to the former guardian was consid- 
ered equivalent to cash, and as present payment. 

3. In the application of the foregoing principles, it makes no difference that 
the second guardian was surety on the guardianship bond of the first, and 
was also his business partner; that the money advanced came in to the part- 
nership business so as to create a debt for it against the firm, which debt 
survived against the second guardian as surviving copartner, and that the 
firm assets came into his possession, and were in his possession, when, as 
guardian, he sold and conveyed the ward’s land. 

4. The ward having died, his administrator is entitled to maintain a bill in 
equity against the second guardian and the purchasers, to compel actual 
payment of the purchase money thus left unpaid, the purchasers still re- 
taining the land and making no claim to rescind the contract of purchase. 


Guardian and ward. Contracts. Before Judge UNDER- 
woop. Muscogee Superior Court. May Term, 1875. 


Upon the trial, the court charged the jury, amongst other 


things, as follows: 
“That neither the case made by the complainant, nor that 
made by the defendants, raised the question whether the pri- 
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vate agreement for a sale, made by King, was binding and 
valid against the guardian, McKendree.” 

“That a payment in advance to King, as guardian, upon a 
sale of property of the ward, to be afterwards made by King, 
as guardian, is not a payment to McKendree, as guardian, 
upon a sale made by McKendree, as guardian, afterwards, 
and after the death of King. That the purchasers at the 
sale made by McKendree, as guardian, if put in possession of 
the property under and from McKendree, as guardian, will 
be bound to.respond for the unpaid purchase money except 
in so far as the guardian has properly paid money to and for 
the use of the ward.” 

To this charge the defendants excepted. The jury found 
for the complainant. Defendants assign error upon the above 
ground of exception. 

For the remaining facts see the opinion. 


H. L. Bennine; L. T. Downtna, for plaintiffs in error. 


Peaspopy & BRANNON, for defendant. 


BLECKLEY, Judge. 


King was the guardian of a minor who owned certain real 
estate. He agreed privately with Downing and Peterson for 
the sale of it, at a stipulated price, $945 00. In order to 
make a legal title it was understood that leave was to be ob- 
tained from the ordinary, and the sale was to be ‘advertised 
and made publicly, according to law. After obtaining leave 
from the ordinary, King advertised the sale, and while the 
advertisement was running, called upon Downing to advance 
$800 00, of the agreed price. Downing made the advance, 
and King died before the property was brought to sale. Mce- 
Kendree then obtained letters ‘of guardianship, advertised the 
property, and sold it legally. Downing and Patterson be- 
came the purchasers at the same price which had originally 
been agreed upon with King. When the deed was made by 
McKendree, they insisted that the advance of $800 00 to 


King should be treated asa payment of that much of the 
VOL. LVI. 4. 
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purchase money, to which McKendree assented, executing the 
deed upon the payment to him of the balance, $145 00 The 
ward died, and Peabody administered upon his estate; after 
which, as such administrator, he filed this bill against McKen- 
dree, Downing and Patterson, to recover the $800 00 as un- 


paid purchase money. 

1. The private contract with King was contrary to public 
policy. Although, according to the evidence, the price agree! 
upon was not only fair, but in excess of the value of the prop- 
erty, still, the rule of law was violated. See the cases cited 


in the syllabus. 

2. Independently of the question of public policy, we think 
the advance to King cannot be treated as payment. The 
purchasers contend that the office of guardian is the same 
office though incumbents change, and that a successor in thie 
trust is bound by the acts of his predecessor. This is doult- 
less true for many purposes; as, for instance, if the first gnar- 
dian had completed the sale, making it in all respects legal, 
and had received a part of the purchase money, leaving the 
deed unexecuted and the balance of purchase money unpaid, 
the successor, upon receiving such balance, might be compell««| 
to execute title, the same as if the sale had been his own ani! 
he had received all the purchase money. In such a transac- 
tion the guardianship-trust would have been properly repre- 
sented, as to part of it, by one guardian, and, as to part, by 
another. But that is not the case before us. As to the money 
advanced to King, that did not become the ward’s money : it 
did not pass under the protection of the guardian’s bond; in 
spite of the illegal agreement concerning it, it was simply an 
advance to King as an individual; the ward’s title to his 
property had not been divested; and the ward could not i» 
owner of both the property and the money. The receipt of 
the money was not a representative act; it was not an act for 
which the law provides; it was not an act for which King, a- 
guardian, was responsible; it was not an act, which, as against 
the ward, can be made available for any purpose in favor of 
those who participated in it. 
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3. McKendree was King’s surety on the guardianship bond ; 
and was also his partner in business, under the firm name of 
McKendree & King. The $800 00 advanced to King was 
brought, it seems, by him into the partnership business ; and, 
on his death, the firm assets remained in McKendree’s pos- 
session as surviving partner. He, doubtless, had this posses- 
sion when, as guardian, he sold and conveyed the ward’s prop- 
erty. We do not think these facts make any difference. Giv- 
ing them the fullest possible effect, they would amount simply 
to this, that the $800 00 constituted a debt against McKen- 
dree as surviving copartner, and that he had assets of the firm, 
apart of which were the proceeds of this identical fund, or 
perhaps the fund itself. He could not use his ward’s property 
to pay either a partnership debt or his own individual debt ; 
and there is no pretext that, as guardian, he purchased any 
portion of the partnership effects, or took any steps to substi- 
tute them in place of the ward’s property, even if it would 
have been competent for him to do so. 

4, The ward having died, his administrator is entitled to 
compel payment of the unpaid purchase mouey, and for that 
purpose this bill, we think, was proper. It alleges the insol- 
vency of McKendree and that is admitted. But even if he 
were not insolvent, he has failed in his duty in not making a 
collection, and for that reason might very well be made jointly 
liable with the purchasers from whom he ought to have col- 
lected. It is more equitable that the defendants in this bill 
should respond to the administrator than that McKendree’s 
surety should do so. The purchasers retain the land without 
having legally paid for it, in full ; and they make no claim to 
rescind the contract of purchase for fraud or any other reason. 
The decree rendered against the defendants was altogether as 
low as it could have been made. They were allowed credit, 
not only for all amounts that went to the ward’s benefit from 
either guardian, but for a small excess on their bid over the 
real value of the property. The allowance of this excess was 
by consent, and was, we think, liberal and proper. 

Judgment affirmed. 
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RacHEL CRowDeER, plaintiff in error, vs. THe SraTe oF 
GeEorGIA, defendant in error. 


Though confessions alone will not authorize a conviction, yet when the as- 
sistance furnished the prisoners to escape from jail were two augers, to 
one of which the defendant had peculiar access, and when the defend- 
ant frequently visited the jail to see her husband, who was one of the pris- 
oners, and in whose cell the augers were used, and made repeated confes- 
sions to various persons of her guilt and her connection with the augers, 
and where she got them, such repeated confessions, in connection with her 
peculiar access to one of the augers and to the jail to visit her husband, 
will authorize her conviction; and this court will not control the discretion 
of the court below in refusing to grant a new trial, 


Criminal law. Confessions. Before Judge Krppoo. Ter- 
rell Superior Court. November Term, 1875. 


Reported in the opinion, 
A. Hoop; T. J. Pickett, for plaintiff in error. 


James T, FLEWELLEN, solicitor general, by brief, for the 
state. 


JACKSON, Judge. 


Rachel Crowder was indicted for assisting her husband, a 
prisoner in jail, to escape. She confessed the crime to several 
witnesses, and was convicted. A motion was made for a new 
trial, but refused, and the case is before us on the single ques- 
tion, is there evidence enough to sustain the verdict? She 
cooked for a gentleman to whom one of the augers furnished 
the prisoner belonged, and had access to it where he kept it 
hanging in the dining room. She visited the jail very often 
to see her husband, and had every opportunity to convey the 
two augers used to the jail. The augers were used in her 
husband’s cell. We have no doubt of her guilt, and think 
the confessions sufficiently corroborated by these circumstances 
to sustain the legality of the finding. 

Judgment affirmed. 
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Peter C. WILKIN, plaintiff in error, vs. GiLFoRD Boyk1n, 
defendant in error. 


Although an action be brought in the statutory form for personalty which is 
alleged to be in possession of the defendant, yet, if the proof show a con- 
version by such defendant prior to the commencement of suit, a non-suit 
should not be ordered, 


Trover. Pleadings. Before Judge Kippoo. Miller Su- 
perior Court. October Term, 1875. 


Reported in the decision. 
I. A. Busu, by Jackson & LUMPKIN, for plaintiff in error. 
A. Hoop; Hoye & Stmmons, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant in the statutory form, to recover the possession of a 
bale of cotton of the alleged value of $60 00. The defend- 
ant filed a plea of the general issue of not guilty, and that the 
defendant was not in possession of said bale of cotton at the 
time of the commencement of the plaintiff’s action. It ap- 
pears from the evidence in the record that, in the fall of 1874 
the defendant sued out a possessory warrant against the 
plaintiff for the bale of cotton in dispute, and on the trial 
thereof before the justice, the possession of the cotton was 
awarded to the defendant in this suit, on his giving bond and 
security for its forthcoming, as provided by the statute in 
such cases, The plaintiff proved at the trial that he bought 
the bale of cotton from Holt in the fall of 1874, and paid 
therefor $41 75, and that it was worth that amount; that he 
bought it in his usual trade as a cotton buyer. Holt testified 
that he sold the bale of cotton to the plaintiff, and that it was 
the joint property of himself and defendant; that it was sold 
by him, by the direction of defendant, who said that there 
were so many fi. fus. against him that he was afraid to sell it, 
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as it might be levied on. It was also proven that after the 
defendant got possession of the bale of cotton under the pos- 
sessory warrant, that he said he was going to let Cothran 
have it, and rolled it over to Cothran’s store, and it atfter- 
wards disappeared. The plaintiff here closed his evidence, 
and the defendant made a motion fora non-suit on the ground 
that the plaintiff had not shown that the defendant was in 
possession of the bale of cotton sued for at the time of the 
commencement of the plaintiff’s action, which, motion the 
court sustained and non-suited the plaintiff’s case, whereupon 
the plaintiff excepted. 

This form of action, as prescribed by the 3390th section of 
the Code, for the recovery of personal property, was intended 
to simplify the pleadings in that class of cases, and to allow 
such evidence to be introduced under it as would have enti- 
tled the plaintiff to recover in an action of trover, inasmuch 
as the verdicts and judgments in the suits brought under that 
form may be the same as in actions of trover. It would have 
been competent, therefore, for the plaintiff to prove that the 
defendant had possession of the cotton before the commence- 
ment of the action and had converted the same to his own 
use, the more especially as in this case the cotton was turned 
over to the possession of the defendant under the possessory 
warrant, to abide the result of such suit as the plaintiff might 
institute therefor. The evidence shows that the defendant 
had possession of the cotton, and had converted it before the 
commencement of the action, and the plaintiff was entitled to 
recover the proven value thereof, although the defendant may 
not have had the actual possession of it at the time of the 
commencement of the action. In our judgment, the court 
erred in non-suiting the plaintiff’s case on the statement of 
facts disclosed in the record. 

Let the judgment of the court below be reversed. 

’ 
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RoBeERT WAGNER, guardian, plaintiff in error, vs. Davip P. 
4 | ’ 
Rosinson, defendant in error. 


In a suit to charge a wife’s estate for services, where, at the trial, the hus- 

hand is dead and the wife insane, the plaintiff is an incompetent witness to 
prove that the services were rendered with their knowledge, consent and 
approbation, or to prove a contract with the husband in respect to the ser- 
vices, 

\ charge not applicable to the facts, in view of the main issue, should not 
be given. 

Nor should a charge be given without, at least, prima facie evidence on 
which to base it, 

Che law of trusts and trust estates ought not to be given to the jury unless 
there is some evidence of a trust; but if given, whether correctly or not, a 
new trial will not be granted if the verdict is clearly right. 

A married woman’s property is not liable for the wages of an overseer 
hired by her husband to superintend her plantations, where there is no evi- 
dence that the credit was not given to the husband personally, or that he 
vas not farming the plantations on his own account, or that he acted as his 
wife’s trustee, or that she received the crops, or was otherwise benefited by 
the services rendered. 


Witness. Charge of court. Trusts. Husband and wife. 
before Judge Pate. Laurens Superior Court. October Term, 
S74. 


Reported in the opinion. 


Howe.Lit & Denmark, by Z. D. Harrison, tor plaintift 
i error. 


No appearance for defendant. 


BLECKLEY, Judge. 


An overseer sued for wages. Tlie action was brought first 
against Vigal, as for a debt owing by him, individually. The 
declaration was afterwards amended, so as to make him de- 
tendant as trustee for his wife; and the effort of the plaintiff, 
on the trial, was to establish a contract with him as trustee, 
and recover against the trust estate. Pending the suit, Vigal 
died; and his wife being a lunatic, Wayne, as her guardian, 
was made a party in his stead. 
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It appeared in evidence that the plaintiff was hired by 
Vigal and served as overseer on plantations belonging to Mrs, 
Vigal. Whether the property was held in trust, and if so, 
whether Vigal or some other person was trustee, was not 
shown. It did not appear that Mrs. Vigal had anything to 
do with the plaintiff, or his services, or that she received the 
crops made on her plantations, or took the benefit of the plain- 
tiff’s services in any manner whatever. There was no evi- 
dence that either the plaintiff or Vigal acted for the benefit 
of her or her estate. All that connected her with the matter, 
was that she was owner of the plantations and the wife of 
Vigal. 

1. The plaintiff proved by several witnesses the value of 
his services, and that Vigal said they were satisfactory. He 
offered himself as a witness to prove the contract with Vigal ; 
and upon being rejected by the court on the ground that Vigal 
was dead and Mrs. Vigal insane, he again offered himself to 
prove the value of his services, and that they were rendered 
with the knowledge, consent and approbation of both Vigal 
and Mrs. Vigal. He was again rejected for the same reason. 
It is possible that he was competent to testify as to the value 
of his services; but if so, it was a harmless error to rule out 
that part of his proposed evidence. The value was already 
proven by several other witnesses introduced by himself, and 
there was no evidence from the other side in reply. The 
point of value was not where the case pressed. If the plain- 
tiff could have recovered at all, he would have recovered 
enough. Under the Code he was certainly incompetent to 
prove a contract with Vigal, who was dead. We think he 
was equally incompetent to prove knowledge, consent and ap- 
probation on the part of Vigal and wife in respect to the ser- 
vices rendered. They could not be heard in answer to him 
on these matters any more than on the express contract, one 
being dead and the other insane. Knowledge, consent and 
approbation could be material only as elements of implied 
contract. Proof of what was said and done by way of ex- 
press agreement, might as well be admitted, as proof of mental 
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states which the witness could not have known, except by in- 
ferring them from what was said and done, or from other less 
decisive indications. 

2. The plaintiff requested the court to charge the jury that 
when services are performed at another’s instance, without an 
agreement. as to price, the law implies that they are to be paid 
for at what they are reasonably worth. Ordinarily, this charge 
would have been proper, but in the present case it needed 
amendment in one important particular, Paid for by whom ? 
It is not stated, and there lay the whole controversy. The 
guardian of Mrs. Vigal defended this suit on the one ground 
that his ward’s property was not liable for the plaintiff’s wa- 
ges. This was the plea and the sole defense. Had the re- 
quest to charge stated that the law implies the services are to 
be paid for by the employer at what they are reasonably worth, 
it would have been unobjectionable. But without that am- 
plification it lacked adjustment to the exigencies of the case, 
and the refusal to give it to the jury was not error. 

3. Another request to charge was made and refused, and 
we think properly refused, for the reason, at least, that there 
was no evidence on which to base it. It was, that if the 
plaintiff performed services as overseer for the benefit of Mrs. 
Vigal, he was, in equity, entitled to payment out of her es- 
tate, and if the case was made out, recovery might be had at 
law. There is no evidence in the record that the services 
were for Mrs. Vigal’s benefit. 

4. The court charged that if Mrs. Vigal owned a trust 
estate, and Vigal was her trustee, and he, as such, contracted 
with the plaintiff to oversee the trust estate, and the ordinary 
did not approve the contract, the plaintiff was not entitled to 
recover. The court should not have made any such charge 
as this, there being absolutely no evidence that Mrs. Vigal 
owned any trust estate, or that Vigal was her trustee, or acted 
in that capacity in employing the plaintiff. The charge 
being thus erroneous for irrelevancy, it is of no consequence 
whether what it lays down in reference to the ordinary’s ap- 
proval be law or not. It may be that the act of 1866, Code, 
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section 2331, is to be construed as requiring such approval, in 
order to charge trust estates, in all cases of contract by trus- 
tees for labor or service. We do not find it necessary to de- 
cide the question now, and it is one of too much difficulty and 
importance to decide needlessly. 

5. The verdict below was for the defendant, and the judge 
granted a new trial for supposed error in refusing to charge 
as requested and in the charge given. While there was error 
in the charge given, it was not error, as we have seen, against 
the plaintiff. The evidence made no case whatever against 
Mrs. Vigal or her property. The verdict of the jury was 
right. The plaintiff hired himself to Vigal, and he must 
look to Vigal or his estate for compensation. To him, doubt- 
less, the credit was given; for the plaintiff, at first, brought 
suit against him individually, and it seems to have been an 
after-thought to attempt charging him as trustee. When a 
husband farms upon his wife’s land, it does not follow that he 
is her trustee or her agent, or that he is conducting farming 
operations for her, These facts, if true, are to be proved and 
not guessed at. The ownership of land is one thing, and 
farming or planting another. What the husband does, is to 
be presumed to be done for himself and on his own account, 
whether he uses his wife’s land or that of some other owner. 
If it were otherwise in this case, it would most probably have 
been susceptible of proof by competent evidence. The jury 
could not consistently, with the facts before them, have found 
any other verdict than the one they did find, under any legal 
charge that the court could have given. For that reason, we 
reverse the judgment granting a new trial, and leave the ver- 
dict to stand. 

. Judgment reversed, 
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CHARLES A. SINDALL e¢ al., plaintiffs in error, vs. H. C. 


I, 


THACKER & Company et al., defendants in error, 
(BLEcKLEY, Judge, having been of counsel in this case, did not preside.) 


The return of service by the United States marshal should be treated as 
conclusive of such service by the state courts, Our own sheriff’s returns 
are so treated in courts other than where they are rendered, and in the 
courts where rendered, they can be traversed only by making the sheriff 


a party. : 


. Whilst the residence of the family is the legal venue of the husband and 


father, it is the residence he, as the head of the family, selects; nor can his 
wife, in his absence and without his assent, change that residence so as to 


change his venue, 


. Service at the house where he left his family, especialiy when that family 


are still in the same city, and where, though the wife has sold the house 
and furniture, she has not delivered all the latter and parted with posses- 
sion of the house, is good service, and particularly if a member of the 
family was still at the house and received and handed it to the defendant’s 


attorney, 


. Appearance of the defendant and plea to the merits will cure all irregular- 


ities, if there be any, in the service, and whilst a defendant cannot give 
jurisdiction to a court which has none so as to bind third persons, such as 
other creditors of his, yet when the legal residence of the defendant, at 
the time of service, is in the jurisdiction, and he has been served, though 
it may be irregularly, his appearance and plea in such a case will operate 
to cure the irregularity in respect to everybody, 


. A charge of the court that a judgment attacked for fraud and collusion 


may be good in part, though fraudulently procured as a whole, does not 
hurt the party against whom it is made, if the jury, on a fair presentation 
of the issue of fraud or no fraud, find none at all, and sustain the whole 


judgment. 


. Questions of amendments and irregularities in connection therewith, in 


the district court of the United States, are matters of practice in that court, 
and will not be inquired into by the state courts. The final judgment of 
the court of the United States concludes them all so far as the state courts 
are called upon to consider and pass upon such federal judgment, 


United States Courts. Service. Sheriff. Venue. Domicil. 


Waiver. Jurisdiction. Judgments. Before Judge HALL. 
Spalding Superior Court. February Term, 1875. 


Reported in the opinion. 


Speer & Strewankt, for plaintiffs in error. 
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Sindall ef al. vs. Thacker ef al. 





Lanrer & ANDERSON; E. W. Beck, for defendants. 


JACKSON, Judge. 


1, Thacker & Company moved a rule against the sheriff 
to show cause why certain funds raised from the sale of Sin- 
dall’s property should not be paid to them. Certain creditors 
holding junior liens attacked the judgment of Thacker & 
Company, on the ground that Sindall was not served, and 
the United States district court for the northern district, there- 
fore, had no jurisdiction, and on the further ground that the 
judgment was fraudulently obtained in that court; and again, 
because that court allowed an amendment of the declaration 
of Thacker & Company, which was never served. The Uni- 
ted States marshal returned that he had served the defendant 
by leaving a copy at his most notorious place of abode, in Grif- 
fin, Georgia, which is within the northern district of Geor- 
gia. At common law this return would be conclusive, and 
could not be attacked at all. The statute of our state allows 
the return of the sheriff to be traversed, but that must be 
done in the court which rendered the judgment, and the she- 
riff must be madea party to the traverse: See Maund vs. 
Keating, puge 396, and Lamb vs. Dozier, this term. We 
should certainly apply to the court of the United States 
either the common law rule or our own. If the former, the 
return of the marshal is conclusive; if our own law be ap- 
plied, the return cannot be attacked except in the court which 
rendered the judgment, and the marshal should. be made a 
party. This would seem to conclude the attack upon this 
judgment for want of service. 

2,3. But conceding that it could be attacked in the supe- 
rior court of Spalding county, what are the facts and what the 
charge complained of. The facts are that Sindall left his family 
in Griffin at a house there; that at the time of service by the 
marshal his wife had just left it; the house and furniture was 
sold by her, but some of the furniture not delivered, remaining 
in the house, and his brother, who was in the house or returning 
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to it, got the service. Sindall appeared and pleaded to the case. 
The court charged substantially that if Sindall left his family 
in this house and they quit it, and some member was in it 
and got the paper, it was sufficient service. We think so, too. 
The residence of the family is the venue of the head of it, 
but it is the residence which he selects. They cannot change 
it without his assent. Where he leaves them is their home, 
until he chooses anothe for them, and there is no evidence 
that he had done this. They were still in Griffin ; had gone 
to a boarding-house. Mrs, Sindall had sold the furniture but 
had not delivered it all, and had sold the house, but the do- 
minion was still hers, in respect to possession, even if she could 
have sold it and the furniture in the absence of her husband. 

4, But the appearance and plea and then withdrawal of it, 
cures the service even if defective. 

5. In respect to the fraud used in procuring the judgment, 
the only error complained of is that the court charged that if 
any part of the judgment was for a valid debt, that part 
would stand. But the jury found that all of it was right and 
the evidence certainly sustains the verdict. It was conflict- 
ing, but there is enough to sustain it. Hence the charge did 
no harm to defendant. 

6. In respect to any irregularities in allowing amendments 
or other proceedings of like character in the United States 
district court, we cannot see what right the cireuit court of 
Georgia has to interfere therewith. On the whole, we think 
the court below right in refusing the grant of a new trial and 
we affirm the judgment. 

Judgment affirmed. 


JAMES M. Smmons, plaintiff in error, vs. WitLIAM W. ANn- 
DERSON, defendant in error. 


A waiver by a mortgagor, for himself and family, of all right to a homestead 
in the property mortgaged, is binding, though such right be conferred by 
the constitution, 
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Constitutional law. Homestead. Waiver. Before Judge 
Wricut. Monroe Superior Court. September Term, 1875. 









Reported in the decision. 





HamoMonpD & BERNER, for plaintiff in error. 







J. S. PIncKARD, for defendant. 


Warnenk, Chief Justice. 










This was a claim case which was submitted to the decision 
of the court without the intervention of a jury, on the follow- 
ing agreed statement of facts: “That the defendant in fi. fa., 
James M. Simmons, on the 27th day of March, 1873, execu- 
ted to the plaintiff, W. W. Anderson, a mortgage upon one 
hundred acres of land; that said instrument was signed, sealed 
and delivered with all the solemnity necessary under the law, 
and is in all respects a valid mortgage; that in said instru- 
ment the said Simmons waived for himself and family all 
right to a homestead to or out of said bargained and de- 
scribed premises; that said mortgage has been foreclosed, and 
fi. fa. issued against the defendant and levied on said land ; 
that the defendant, as the head of a family, has, since said 
foreclosure, issuing and levy of said fi. fa., applied for and 
obtained a homestead on said land according to the require- 
ments of the law, and has, as agent for his wife, filed his 
claim thereto.” Upon this statement of facts the court de- 
cided that the land was subject to the mortgage fi. fa. levied 
thereon; whereupon the claimant excepted. 

The.only question made here on the foregoing statement of 
facts, was whether Simmons, the defendant in the mortgage 
fi. fa., could waive his right, as the head of a family, to claim 
a homestead in the property described in the mortgage, so as 
to prevent him from afterwards obtaining a homestead on the 
specific property mortgaged, and claiming the same as a home- 
stead exemption, as the agent of his wife, from being subject 
to that mortgage fi. fa. The 1753d section of the Code de- 
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clares, that “in this state the husband is the head of the 
family, and the wife is subject to him; her legal civil exist- 
ence is merged in the husband, except so far as the law recog- 
nizes her separately, either for her own protection, or for her 
benefit, or for the preservation of public order.” The consti- 
tution of 1868 declares that each head of a family, or guardian 
or trustee of a family of minor children, shall be entitled to a 
homestead of realty to the value of $2,000 00 in specie, which, 
when set apart, is exempt from levy and sale, except for 
taxes, money borrowed and expended in the improvement of 
the homestead, or for the purchase money of the same, and 
for labor done thereon or material furnished therefor, or re- 
moval of encumbrances thereon. When the constitution de- 
clares that each head of a family shall be entitled to a liome- 
stead in realty to the value of $2,000 00 in specie it was not 
intended that it should be compulsory on each head of a fami- 
ly to take a homestead in his land whether* he desired to do 
so or not. The obvious and fair construction of this clause 
of the constitution is, that each head of a family should be 
entitled to a homestead as therein provided, if he desired to 
have one, and not otherwise. When Mr. Simmons borrowed 
the money and executed his mortgage deed to secure its pay- 
ment, he stipulated, under his hand and seal, that he waived 
for himself and family all right to a homestead in the mort- 
gaged premises ; in other words, he declared that, as the head 
of a family, he did not desire to have a homestead on that 
land so mortgaged. As the head of his family, and owner of 
the land, he could have made an absolute sale of it, and thus 
have defeated ail claims of his family to a homestead on the 
land. Why, as the head of his family, and owner of the 
land, could he not stipulate that he would not claim a home- 
stead on it, the more especially if he did not desire to have 
one? Besides, it does not appear from the record in this 
ease but that the defendant, Simmons, had plenty of other 
land than that mortgaged on which he could have taken a 
homestead exemption as the head of a family. The obtaining 
and claiming a homestead exemption in the mortgaged prop- 
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erty by Mr. Simmons, as the agent of his wife, after stipulat- 
ing in the mortgage, as the head of his family, that he waived 
for himself and family all right to a homestead in the mort- 
gaged premises, does not, we regret to say, exhibit a very high 
standard of either his legal or. moral obligation to pay an 
honest debt. In view of the facts as disclosed in the record, we 
affirm the judgment of the court below. 
Judgment affirmed. 


BenJAMIN L. Houianp ef al., administrators, plaintiffs in 
error, vs. Joun G. Tyus et al., defendants in error. 


Where, during the late war, a creditor requested his debtor, whose note he 
held, to send Confederate money to Flanders, or some other good house in 
Macon, to pay the note, and the debtor replied he would send it to Fears, 
at Macon, and about a month thereafter, sent it to Fears, writing to the 
creditor that he had sent it, but this letter did not reach the creditor, and 
the latter had no knowledge that the money had been sent, until after the 
war, when it had become worthless, the transaction was not a payment ; and 
these facts would not bar a recovery on thenote, The debtor having waited 
a month after giving notice that he would send the money to Fears, was 
bound, when he did send it, to see that information thereof reached the 


creditor. 


Debtor and creditor. Payment. Before Judge Wricut. 
Mitchell Superior Court. May Term, 1875. 


Reported in the opinion. 
Vason & Davis, for plaintiffs in error. 
Srrozer & Smita, for defendants. 


BECKLEY, Judge. 


This was complaint on a promissory note, dated January 
Ist, 1861, and due twelve months thereafter. The suit was 
brought in-1866. There is no plea in the record, but the de- 
fense sought to be established by the defendants was pay- 
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ment. They were sworn in their own behalf. One of them 
(Tyus) testified that in 1863 the plaintiff told him to send 
Confederate money in payment of the note, by express, to one 
Flanders at Macon, and afterwards wrote to him to send it to 
Flanders or some other good house in Macon; that he wrote 
to plaintiff he would send it to Fears; and that about one 
month thereafter he gave the money to his co-defendant to be 
sent to Fears at Macon, after which he wrote to plaintiff that 
he had sent it; that whether the plaintiff ever received the 
money or the notice that it was.sent, he did not know; neither 
did he know whether the money ever reached Fears, or, of 
his own knowledge, whether it was sent forward by his co- 
defendant or not. The latter testified that he did send it to 
Fears at Macon, by express, in December, 1863, and that 
Fears told him he had received it. Whether it, or notice that 
it was sent, ever reached plaintiff, he did not know. When 
the witness went into bankruptey, he returned this note as one 
of the debts he owed. 

The plaintiff testified that the note was given for the price 
of a slave, and was intended by the parties to be paid in good 
money; that he wrote to Tyus several times for the money to 
be sent to him; Tyus wrote requesting an interview in Ma- 
con, and afterwards wrote that he would send the money to 
Macon to Fears; but if he ever sent it, witness never knew 
it nor received any notice of it; no money was ever offered 
him; if it had been he would have accepted it, though he did 
not recollect any particular agreement to receive Confederate 
money. If such money had been sent to Macon and he had 
known it he would have gone after it. 

No correspondence between the parties was produced. The 
letter of plaintiff, referred to in the testimony of Tyus, was 
lost. The other letters mentioned are unaccounted for, but 
no objection was taken to the recital of their contents. The 
jury having found for defendants, a motion was made for a 
new trial, which motion was overruled. 

Taking the evidence in the most favorable light for the de- 
fendants we do not think a payment was established. Tyus 
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wrote that he would send the money to Fears, and the plain- 
tiff received that letter; but it does not appear that the plain- 
tiff was advised when the money would be sent. Was he to 
look ott for it during a week, or a month, or for what length 
of time? Why did Tyus wait about a month before taking 
any measures to send it? If he had sent it promptly the 
prior notice to the plaintiff might have sufficed; but as he 
delayed for a month he was bound to give fresh notice, and 
to see, at his peril, that the notice reached the plaintiff. He 
testifies that he wrote to the plaintiff that the money had been 
sent, but does not say to what point the letter was addressed, 
or by what conveyance it was sent. Indeed he does not say 
that it was sent at all, except as a sending of some sort may 
be implied in the expression that he wrote. But if he sent 
it, it never reached the plaintiff, and the plaintiff did not re- 
ceive notice otherwise, and never got the money. Then the 
note remained in the plaintiff’s hands, and, so far as appears, 
was never called for. It was returned after the war by one 
of the defendants, in a schedule of his outstanding debts, and 
the defendant that so returned it is the one by whose testi- 
mony the actual sending of the money to Fears is established. 
To treat so grave a matter as payment of a just debt as aris- 
g out of the loose, vague and careless transaction detailed 
in the testimony, would be to deny that security to the rights 
of a creditor which it is the province of law to afford and of 
courts to enforce. It may be that if all the correspondence 
hetween the parties was produced, or the contents minutely 
proved, the case would present a different aspect; but acting 
only on what is before us, we must pronounce the verdict un- 
warranted by the evidence, and order a new trial. 

Judgment reversed. 


in 
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EvizaABetH M. Sroan, plaintiff in error, vs. GEorGE J. 
Briant, defendant in error. 


An action brought by a woman against a married man to recover money un- 
der a contract made before cohabitation to pay her $1,000 00, and give her 
a house and lot in case of the birth of a child, though repeated and ratified 
often after the birth of the child, is a suit instituted in consequence of 


adultery, and in such a suit the woman is incompetent to testify: Code, 
section 3855. 


Witness. Contracts. Before Judge McCurcuen. Bar- 
tow Superior Court. July Term, 1875. 


Reported in the opinion. 
M. R. StansELt, for plaintiff in error. 


Worrorp & Mitner; D. A. WALKER; A. JoHNsoN, 
for defendant. 


JACKSON, Judge. 


Mrs, Sloan, a widow, sued Mr. Briant, a married man, for 
the breach of a contract to pay her $1,000 00 and give her a 
house and lot. The contract, she alleges in her original de- 
claration, was made before she yielded to his importunities 
and became the victim of his arts and allowed him to prosti- 
tute her person. He promised, in the event she would yield 
and a child should be born, to care for her and the child, and 
contracted to pay the money and to make over the property. 
Afterwards she amended this declaration, and set out the 
promise more clearly and specifically, and alleged that it was 
repeatedly made and ratified after the birth of the child. 
These allegations she proposed to prove by her own testi- 
mony. It was objected that she was an incompetent witness, 
the court sustained the objection, and counsel announcing that 
he had no further testimony to offer, the court non-suited her 

and dismissed the action, so that the single question is, was 
this woman a competent witness to prove her case? Before 
the act of 1866, (Code, section 3854,) there can be no doubt 
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that she would not have been a competent witness. She is a 
party, and that would have excluded her evidence. The 
question is, then, does the act of 1866 render her competent 
in this case? The answer to this question turns on the con- 
struction of one of the exceptions: Coie, section 3855. That 
section enacts as follows: “ Nothing contained in the preced- 
ing section shall apply to any action, suit or proceeding, 
or bill, in any court of law or equity, instituted in con- 
sequence of adultery, or to any action for breach of promise 
of marriage.” Is this an action, suit, or proceeding instituted 
in consequence of adultery? The exception is as broad as 
language can make it. Any action, or suit, or proceeding, or 
bill, in any court, are the terms. Any, as if to embrace every 
posible case; any, to apply to every court. Well, if it had 
not been for adultery, this child had not been born; had not 
this child been born, this promise would not have been made 
after its birth, nor, if made before, would have been oper- 
ative. Adultery is the cause, this contract its sequence. 
Whether it be the immediate or the remote cause is immaterial, 
if the suit be the consequence of adultery as the cause. The 
words, “in consequence,” apply as well to the initiatory as to 
the proximate, cause of this suit. 

In Cook vs. Cook, 46 Georgia Reports, 308, it was held 
that the husband was incompetent to prove the adultery of 
the wife in a divorce case, under this clause or section of the 
Code. The action of divorce was no more brought or insti- 
tuted in consequence of adultery, than the case at bar was 
instituted for the same cause. Adultery was the cause, the 
suit the consequence, in each case. Nor will it do to say that, 
though she might be incompetent to prove the cohabitation, 
the adultery, she is competent to prove the contract. She was 
excluded altogether before the act of 1866; that act lets in 
certain parties to suits to testify, but still applies the old law 
of exclusion on account of being a party to her. “ Nothing 
contained in the preceding section” shall apply to any action 
instituted in consequence of adultery, is the emphatic lan- 
guage of the Code, section 3855. Nothing in the act of 1866, 
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therefore, shall apply to give competency to this party to swear. 
Well, she had no competency to testify at all in this case be- 
fore the act of 1866; nothing in that act gave her the compe- 
tency to swear in this case at all; if she did not have it be- 
fore, and did not get it then by the act of 1866, it must fol- 
low that she cannot testify in this case as a witness at all. She 
was incompetent to swear to any single fact in the case before 
the act of 1866; the exception makes that act inapplicable to 
her, therefore she is still incompetent to swear to any fact in 
the cause. 
Judgment affirmed. 


JAMES HABERSHAM, plaintiff in error, vs. THe STaTE oF 
GEORGIA, defendant in error. 


1. It is error to charge the jury that they are in no sense judges of the law. 

2. On the trial of a prosecution for aiding to escape from custody, the fact of 
custody is for the jury, and so also is the legality of that particular custody, 
The court should acquaint the jury with the needful rules of law to enable 
them to distinguish legal from illegal custody, and let them make the appli- 
cation thereof to the facts in evidence, 

. It is error to charge that the custody was legal if the state’s evidence is 
true, or that if the jury believe the evidence for the state they must find a 
verdict of guilty, 

. Custody by a private person after a legal arrest without warrant, becomes 
illegal if protracted for an unreasonable me, and whether the time was 
reasonable or unreasonable is a question for the jury, under proper instruc- 
tions from the court as to the promptness which the law exacts in conveying 
the party arrested before a magistrate. 

. Cruel treatment of his prisoner by the captor may be considered (where 
there is evidence on the point) to illustrate the purpose of the arrest and 
the dona fides of the custody. 

. Custody voluntarily assumed by a private person without warrant, may be, 
lawfully terminated with his consent, by turning the prisoner loose, especially 
if the latter be not guilty, 

. To make the violation of a lawful custody criminal, its legal character 
need not be positively known to the offender, if he has good reason to be- 
lieve it, or is grossly negligent in the use of means to inform himself. 

. Actual guilt of the person held in custody for felony by a private person 
without warrant, is not indispensable to the legality of the custody, and 
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therefore neither his conviction nor his prosecution is a pre-requisite to con- 

victing another for assisting him to escape, The question of his guilt is 

not otherwise involved than as throwing light upon the motive and law- 

fulness of his arrest, but for that purpose it is open to the consideration of 

the jury. 

Criminal law. Escape. Arrest. Charge of Court. War- 
rant. Evidence. Before Judge TompxKins. Chatham Su- 
perior Court. May Term, 1875. 


Hambersham was indicted for the offense of assisting a 
prisoner (name unknown to the jurors,) to escape from the 
custody of Lawrence Banks and Chatham Rodgers. The de- 
fendant pleaded not guilty. ‘The evidence made, in substance, 
the following case : 

On the night of June 13th, 1875, at about one o’clock, two 
clerks, Banks ,and Rodgers by name, arrested a boy in the 
house which connected with the store in which they were em- 
ployed. They state that this boy, with some other person 
who ran off, broke into the house with the view of passing 
thence into the store; that they only struck him for the pur- 
pose of overcoming his resistance when it was sought to arrest 
him; that the boy had a sack over his head with holes for 
his eyes cut in it. 

After his arrest he was tied, and according to the evidence 
of the defendant, whipped twice. Rodgers set up with him 
all night. In the morning Banks went to tell the proprietor 
of the store what had occurred. During his absence, accord- 
ing to the testimony of the state, at about eight o’clock, de- 
fendant untied the boy and took him away from Rodgers. 
Defendant said he would take upon himself the responsibility 
of releasing him. Rodgers said the boy had broken into the 
house. Defendant replied that he was a constable and knew 
the rules of law. Rodgers did not resist defendant as he was 
afraid of him. There had been a storm on the previous even- 
ing at about nine o’clock. 

The boy, whose name was subsequently discovered to be 
Solomon Weaver, testified that he went through open doors 
into the house for the purpose of avoiding a storm; that he 
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went into a closet and went to sleep; that he entered before 
the shop was closed ; that when discovered he was shot at, 
arrested and whipped; that when defendant came in the 
morning, he gave him this account of the transaction ; that 
Rodgers then told the defendant to turn him loose, which de- 
fendant did ; that he immediately gave himself up knowing 
he had done nothing wrong. 

Defendant stated that on the night of June 13th, he was 
up very late, and in passing the house which had been broken 
into he heard some one crying; that he peeped into the house 








and saw a boy tied; that he got up at twenty-five minutes af- 
ter nine o’clock, A. M., and saw a crowd in front of the store; 
that he went down there and saw this boy who gave him his 
account of the trouble he was in, saying that Rodgers had 
whipped him for coming in and sheltering himself from the 
storm ; that he turned him loose, telling Rodgers that he had 
no right to whip him; that he turned, the boy loose by con- 
sent of Rodgers, who said he did not wish to have the boy 
dealt with by law, but would give him a few stripes. 

The jury found the defendant guilty. A motion was made 
for a new trial upon the following grounds, to-wit: 

Ist. Because the court erred in charging the jury that they 
could find the defendant guilty notwithstanding the person 
claimed to have escaped had never been prosecuted. 

2d. Because the court erred in charging that the jury were, 
in no sense, judges of the law, but must receive the law as 
given from the court, as law. 

3d. Because the court erred in charging that they were not 
judges of the fact as to whether the custody of the escaped 
person was legal or not under the circumstances. 

4th. Because the court erred in charging that the custody 
was legal if the evidence adduced for the state was true. 

5th. Because the court erred in charging that it was the 
exclusive judge of the question as to whether the custody was 
Jegal or not in this case, under the circumstances and facts 
disclosed. 

6th. Because the court refused to charge that if the jury 
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believed from the evidence that the holding of the boy was 
for an unreasonable time after his arrest, then the custody was 
not legal, and they must acquit. 

7th. Because the court erred in charging that the jury could 
not consider the fact that the boy was being cruelly treated 
at the time he was released. 

Sth. Because the court erred in refusing to charge that if 
the jury believed that Rodgers, who had the boy in custody, 
told the defendant to turn him loose, then they could not find 
the defendant guilty. 

9th. Because the court erred in refusing to charge that the 
jury could not find the defendant guilty unless they believed 
from the evidence that he knew the boy was held for a crim- 
nal offense. 

10th. Because the court erred in charging the jury, that in 
making up their verdict they could not consider the question 
whether the boy had or had not been guilty of a criminal of- 
fense; but that if the boy was in custody of Rodgers, as the 
evidence for the state disclosed, although he may have been 
perfectly innocent of any burglary, still, if the jury believed - 
the evidence for the state, they must find the defendant guilty. 

The motion was overruled and the defendant excepted. . 


J. V. Ryats, by brief, for plaintiff in error. 


A. R. Lamar, solicitor general, by W. G. CHARLTON, for 
the state. 


BLECKLEY, Judge. 


1. Logically considered, the trial of a criminal case is an 
effort to complete a final syllogism, having, for one premise, 
matter of law; for the other, matter of fact; and for the-con- 
clusion, the resulting proposition of guilty or not guilty. It 
is the duty of the judge to supply the jury with material for 
the major premise of this syllogism ; and it is the duty of the 
jury to collect from the evidence the minor premise, compare 
the two, draw the conclusion, and declare it in their verdict. 
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Inasmuch as it is possible for the judge to mistake the law or 
misrepresent it, the material which he supplies, or some part 
of it, may be erroneous. Are the jury, nevertheless, to accept 
it as correct, or is it subject to their revision and correction ? 
May they, if they think it faulty, reject it, and substitute in 
its place something corresponding to their own convictions of 
what the law really is? Are the scriptures of the law an 
open bible; or must they be read for the laity by the priest- 
hood of the bench? The power of overruling the judge’s 
charge, apparently conceded to the jury by this court in most 
of the cases (see Hopkins’ Annotated Penal Laws, section 
1602,) prior to Brown’s case, reported in 40 Georgia Reports, 
689, is, in the latter, denied ; and, by several later adjudica- 
tions, the doctrine of Brown’s case has become the established 
rule of decision: See 41 Georgia Reports, 217; 49 Ibid., 
485; 52 Ibid., 82, 290, 607. It is, perhaps, too late for a 
single member of the court to urge his individual conviction 
that Brown’s case was an innovation. The learned judge 
who delivered the opinion of the court in that and in some of 
the subsequent cases cited above, has declared that it was not 
an innovation, that it was opposed to previous dicta only, not 
to previous decisions. He thought the true principle of the 
former cases was preserved. Acquiescence in that view would, 
probably, at this late day, be the better line of judicial con- 
duct for any of his successors who might be of a different 
opinion. The now current holding is, in effect, that, to the 
jury, the highest and best evidence of what the law is, is the 
charge of the court; indeed, that their only final access to 
the law is through this charge. And it is maintained that, 
in order to judge of the law, it is in nowise necessary that the 
jury should be invested with power to revise the charge and 
correct it. As the judge is the organ of the law itself; 
through whom is made known to the jury what the law is, 
they are to receive it as he lays it down, and not discredit. 
him as a legal authority. In judging the law they are to 
pass upon what it is in the charge, not upon what it is out of 
the charge; and coming thus to an understanding of it, are to 
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determine what is its right and proper application to the facts 
in evidence, and what conclusion results from combining the 
two elements of law and fact. When the jury hear the 
charge, understand what it means, and apply it to the facts 
before them, they have judged of the law which the charge 
contains; and, as they have no proper access to any dif- 
ferent law, there is, for them, no different law on the sub- 
ject, and they cannot correct the errors of the judge if they 
would. Relatively to the jury, the charge stands like a 
volume of law published by authority—the only volume 
so published of which they know the contents. But none 
of the cases hold, or even hint, that the jury are in no 
sense judges of the law. If to judge the law and to fol- 
low the charge be incompatible, that is, if to accept the law 
as registered in the charge bea surrender of the right to 
judge of it, then the theory that the charge is binding must 
be abandoned, for the statute expressly declares that the jury 
shall be judges of the law as well as the fact: Code, section 
4646. If we must give up one or the other of the two things, 
it is in vain to hesitate; the right to judge must be preserved, 
and the dnty of conforming to the charge be no longer ex- 
acted. We have seen, however, that the two branches of the 
rule are believed to be reconcilable, that is, that the jury may 
be judges of the law without having the right to contradict 
the court or to reject what is delivered as law from the bench. 
No tribunal whatever is at liberty to refuse to recognize as 
law what comes to it duly vouched as such by the highest in- 
strumentality appointed by the law to give it assurancee. If 
otherwise, a court, in judging of the law contained in the 
constitution of the United States, might deny the contents to 
be law, instead of merely finding out the true meaning of the 
instrument and applying that meaning to the case in hand. 

2. In the foregoing presentation of the relative functions 
of judge and jury, the subject has been contemplated in its 
widest range, as embracing an entire case; but the like prin- 
ciple of separation between the province of the judge and that 
of the jury is to be observed in dealing with any given sub- 
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division of the case. Thus, an essential part of the offense 
before us is the custody alleged to have been violated. Was 
it a legal or an illegal custody ? How are the two classes to be 
distinguished? By certain variations in the attendant cir- 
cumstances. What circumstances will bring this particular 
custody within the class legal, and what will bring it within 
the class illegal, are questions of law; but the actual presence 
or absence of one set of circumstances or the other, in the 
particular instance, is matter of fact. Legal custody or ille- 
gal custody is, therefore, a conclusion consisting of law and 
fact blended; just as guilty or not guilty is a conclusion com- 
posed of the like elements. As both conclusions are of the 
same nature, the processes of arriving at them are similar. 
The law element is the material for the major premise in a 
special syllogism touching custody, and is to be supplied by 
the judge. The jury are to collect from the evidence the mi- 
nor premise, compare the two, and draw the conclusion of legal 
custody or illegal custody. As the judge can decide no ques- 
tion of fact, he is not permitted to declare whether the par- 
ticular custody disclosed by the evidence belongs to the one 
class or to the other. He, as the organ of law, can carry his 
voice no farther than the law goes. He can say, as the law 
does, that such and such custody is legal, and such and such 
illegal; but he cannot say that this particular custody was 
such or such, for that depends, not on the law, but on the evi- 
dence. Of course, too, the bare fact of whether there was 
any custody at all, is, also, for the jury, unless it is admitted. 

3-8. The remaining points are distinctly ruled in the head- 
notes, and will be fully understood when read in the light of 
the reporter’s statement. 

Judgment reversed. 
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THE SAVANNAH, GrirFin AND NortH ALABAMA RalIL- 
ROAD CoMPANY, plaintiff in error, vs. GRANT, ALEXAN- 
DER & CoMPANY, defendants in error, 


(Jackson, Judge, being related to the parties, and also having been of counsel, did_ not 
preside.) 


1, As the action was not brought by the plaintiffs, as mechanics, but as part- 
ners and contractors, they were not entitled to recover a lien as mechanics, 
An amendment will cure this omission, 

. If the plaintiffs were mechanics, and contracted to do the work in the ca- 
pacity of mechanics, they would be entitled to their lien. <A/iter, if they 
were to do the work in the capacity of contractors. This question the jury 
must decide. 

3. Whilst the construction of a written contract is for the court, still it is be- 
yond its province to determine whether work done thereunder constituted 
parties thereto mechanics. 


eadings. Mechanic’s lien. Amendment. ontracts. 
Pleadings. Mecl ’s ] A Iment. Contract 
Charge of Court. Before Judge Tompkins, Spalding Su- 
perior Court. August Term, 1875. 


Reported in the decision. 


Speer & Stewart; N. J. HAamMonpD; Boynton & Dis- 
MUKE; C, PEEPLES, for plaintiff in error. 


R. F. Lyon; McCay & Tripre; E. W. Beck, for de- 


fendants. 


WarnER, Chief Justice. 


This was an action brought by the plaintiffs, as partners 
and contractors, against the defendaut, to recover an amount 
of money alleged to be due them by it, and also to enforce a 
recorded mechanic’s lien under the provisions of the 1959th 
section of Irwin’s Revised Code. There was no contest as to 
the amount due, but the contested question on the trial of the 
case was, whether the plaintiffs were entitled to a mechanic’s 
lien on the defendant’s road as claimed by them. The jury, 
under the charge of the court, found a verdict in favor of the 
plaintiffs’ lien upon the defendant’s road from Griffin to New- 
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nan. The defendant made a motion for a new trial on the 
several grounds therein set forth, which was overruled by the 
court, and the defendant excepted. 

It appears from the evidence in the record that on the 20th 
of October, 1869, the plaintiffs made a written contract with 
the defendant’s agent to build its road from Griffin to New- 
nan, in the manner and upon the terms therein specified. 
There is nothing said in the agreement as to the plaintiffs be- 
ing mechanics, or as to their having any lien on the defend- 
ant’s road for the work which they contracted to do; but the 
plaintiffs recorded a mechanic’s lien on the defendant’s road 
on the 5th of January, 1871. 

John T. Grant, one of the plaintiffs, testified that he was a 
mechanic, had followed mechanical pursuits all his life, took 
contracts to build houses, bridges, ete.; that he contracted to 
build the bridges, and did some work on them with his own 
hands; would saw and mortice, and show others how to do 
the work; did not do a great deal of work with his own 
hands. When the contract was made they had two or three 
hundred hands under their control; Grant, Alexander & Com- 
pany were partners, organized to build railroads, and other 
work; he had not followed the trade of a mechanic regularly 
for the last fifteen years; sub-let some of the work; witness’ 
son, who was one of the company, was also a mechanic, and 
has, ever since he was a man, been engaged in building bridges, 
railroads, etc., as a business. 

Thomas Alexander, one of the company, sworn, stated that 
his trade or calling was that of a stone cutter, or mason; that 


a large portion of the work done on defendant’s road, was 
stone work, some of it he did himself, and some he sub-let to 
others. 


Richard Peters, one of the company, sworn, stated, that he 
was some thirty years ago a civil engineer ; sub-let the largest 
portion of the work; repaired some of the culverts himself, 
near Head’s creek; built one with his own hands; the com- 
pany worked convict labor as well as others. 

This is substantially the evidence in the record as to the 
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plaintiffs being mechanics, and as to what sort of mechanics 


they severally were. 
There was no point made here, that the plaintiffs had not 


substantially complied with the 1963d, and 1964th sections of 
Irwin’s Revised Code, if the plaintiffs were otherwise entitled 
to their lien on the defendant’s road. 

The court charged the jury as follows: “ This is an action 
in favor of Grant, Alexander & Company vs. The Savannah, 
Griffin and North Alabama Railroad Company, The amount 
to be recovered is not in controversy in the case. It is agreed 
that the plaintiffs are entitled to recover $17,510 90, with in- 
terest from 1st November, 1870, so that your duties on this 
branch of the case will be easily discharged. The main ques- 
tion in the case is as to whether the plaintiffs are entitled to 
the lien claimed by them on the defendant’s road. When I 
shall have given you the law on this point of the case you 
will have as little difficulty as on the other. I am asked to 
give you in charge: 

“Ist. If you think the plaintiffs were mechanics when they 
contracted and did the work, still they cannot recover the lien 
unless they contracted in their capacity as mechanics, Al- 
though the contract does not designate the plaintiffs as me- 
chanics, still if it shows by its very terms, they were employed 
to do mechanical work, then they were employed as me- 
chanies and can so recover whether or not they did all the 
work with their own hands; and this is especially so if the 
defendants consented that the contract should be sub-let. 
This I give you in charge. 

“2d. I charge you, however, that if the contract was with the 
defendants to build and finish the construction of their road, 
its bridges, culverts and masonry, and the plaintiffs have been 
proved to be mechanies, and if they finished the road accord- 
ing to contract, it was a mechanical employment, and as it is 
with the court to construe the contract in writing, I charge 
you that the work to be done, by the terms of the contract, is 
mechanical, and whether the plaintiffs worked as such me- 
chanics or not in the actual construction of the road, still, if 
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they undertook to do mechanical work, and then they had the 
work done by other persons, they can recover as mechanics. 
And if you believe that the plaintiffs undertook, under and 
pursuant to this contract, to finish defendant’s road as provid- 
ed in the terms of the contract, and they did so finisi it, this 
constitutes them mechanics and they would be entitled to 
maintain their lien and would be entitled to have this lien en- 
forced for the sale of the road. Gentlemen, if you believe 
all the testimony in the case as given you from the stand by 
the plaintiffs, then you will find in favor of the lien. 

“Gentlemen, retire and make up your verdict, unless you 
ean find without retiring. (To counsel for plaintiffs)—* You 
can write the verdict in proper form.’ (Counsel for plain- 
tiffs) —‘ Perhaps the jury had as well retire, and we can put 
the verdict in proper form when they come in.’ ” 

1. The plaintiffs did not bring their action against the de- 
fendant as mechanies, but brought their action against it as 


partners and contractors, and were not entitled to recover for 


a mechanic’s lien, as such, as the record stood at the time of 
the trial ; but as we feel constrained to reverse the judgment 
of the court below and order a new trial, that defect may be 
cured by an amendment of the plaintiffs’ declaration. 

2. The great and controlling question in the case, then, 
will be, when the plaintiffs amend their declaration, (as we 
think they may do, and sue as mechanics for the enforcement 
of their alleged recorded lien, as provided by the 1964th see- 
tion of Irwin’s Revised Code,) whether the contract set forth 
in the record was made by the plaintiffs with the defendant 
in the capacity of mechanics or in the capacity of contractors, 
Contractors may be mechanics as well as those who are not me- 
chanics. Were the plaintiffs mechanics, and did they make the 
contract with the defendant in the capacity of mechanics? If the 
plaintiffs were mechanics, and made the contract with the de- 
fendant in the capacity of mechanics, these facts may be shown 
by parol evidence, the same not being inconsistent with the 
written contract, and they may enforce their recorded mechan- 
ic’siien, as provided by the before recited sections of Irwin’s 
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Revised Code. But although the plaintiffs may have been me- 
chanies, if they did not contract with the defendant to do the 
work in the eapacity of mechanics, but made the contract with 
the defendant in the capacity of contractors, then they are not 
entitled to enforce a mechanic’s lien against the property of 
the defendant. Whether the plaintiffs were mechanics, and 
made the contract with the defendant to do the work in the 
capacity of mechanics, or whether they made it in the capacity 
of contractors, were questions which should have been sub- 
mitted to the jury under the evidence, without any expression 
or intimation of opinion on the part of the presiding judge as 
to what had or had not been proved in relation to those ques- 
tions: Code, section 3248. 

3. Whilst it is true that the construction of a written con- 
tract, is a question for the court, still, the court is not pre- 
sumed to know what is mechanical work done under a con- 
tract, to constitute one a mechanic, unless the presiding judges 
of the courts are to be considered as experts in regard to what 
does constitute a mechanic, mechanical work, and mechanical 
operations generally. We think it much the safer rule to 
leave these questions to the decision of the jury under the evi- 
dence of witnesses who may or may not be experts as to such 
questions, rather than to the decision of the presiding judge of 
the court. In view of the evidence contained in the record 
the charge of the court was error. 

Let the judgment of the court below be reversed. 


Aveustus R. Wricat, plaintiff in error, vs. ALFRED SHORT- 
ER, defendant in error. 


(This case was argued at the last term and decision reserved.) 


1, Where an imperfect plea, stricken by the court below, on motion or gen- 
eral demurrer, indicates strongly that there is inthe facts a meritorious de- 
fense, this court will direct that the plea be reinstated on terms, and thatthe 
opportunity for amendment be allowed, . 
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2. Dicta on the position of guarantors of payment, with reference to dili- 


gence by creditors, 

3. A general guarantor of payment who has received value in negotiating a 
note, is not discharged by judgment in favor of the maker in a suit upon 
the note, unless the judgment was the result of some fault or default in the 
plaintiff; and if the latter has pursued the case to an adverse termination 
in the highest court of this state, he is not bound to carry it up to the su- 
preme court of the United States. 

4. When bridge and ferry franchises purporting on the face of the grant to be 

exclusive, are conveyed by deed in feesimple, with warranty of title against 
the vendor and his heirs only, the purchaser, in the absence of any fraud 
in the vendor, takes the risk of the grant’s proving exclusive or not ex- 
clusive in its legal operation. 
If the grant purport to create franchises which are exclusive for three 
miles up and down certain rivers, and the vendor represent them to be ex- 
clusive, and the price is fixed accordingly, both parties believing them to 
be exclusive, but being mistaken on account of a defect of legal power in 
the inferior court to pass exclusive franchises, the purchaser, when sued by 
the vendor for a balance of the price or upon a contract of guaranty involv- 
ing such balance, cannot set up the non-exclusiveness of the grant as par- 
tial failure of consideration, nor as a ground of recoupment, although the 
value of the grant as it really is, be much less than the amount already paid 
on the price, and far less than the value would have been, had the grant 
been exclusive as it was supposed to be, there being no express warranty by 
the vendor that it was exclusive, and no fraud by which the vendee was de- 
ceived or misled, 

6. As the grant in fact existed, although not exclusive, there was a subject 
matter for the contract to operate upon, The circumstance that the grant 
is less extensive or less valuable than it was believed to be, does not nega- 
tive the existence of the subject matter itself but only of some of its sup- 
posed attributes, 


Practice in the Supreme Court. Guaranty. Promissory 
notes. Franchise. Roads and bridges. Grant. Warranty. 
Before Judge BucHANAN. Floyd Superior Court. January 
Term, 1875. 


Shorter brought assumpsit against Wright, on a written 
guaranty of the payment of a note on J. L. Cobb and James 
Morris, security, for $2,500 00, dated July 16th, 1861, and 
due at twelve months, with interest from date. This guar- 
anty was dated August 14th, 1862, and embraced other notes 
transferred by defendant to plaintiff, but not involved in this 


suit. The defendant pleaded, in substance, as follows: 
VOL. LVI. 6. 


SL STIR SEROBIR + 





SUPREME COURT OF GEORGIA. 


Wright vs. Shorter. 





Ist. That defendant had no notice of the non-payment of 
the note set forth above for three or four years, and in the 
meantime the makers became insolvent, though worth at the 
time of the guaranty $100,000 00; that, when the note was 
transferred, defendant informed plaintiff that it was given for 
negroes, and informed him also that he, defendant, had been 
notified that the money was ready to be paid upon call, and 
that nothing was to be done but to present the note; that 
plaintiff not only failed to present it or call for the money, 
but avoided payment by carrying the note to Thomas county, 
his then residence being known to but few; that plaintiff so 
avoided the payment of said note because Confederate money, 
which was the usual currency at that time, and also when the 
contract was made, was below par; that defendant, having no 
notice of the non-payment of the note, supposed it paid. 

2d. That the note was given for negroes, and such notes 
having been held void by the courts, the makers were re- 
leased, and defendant, as guarantor, thereby discharged ; that 
if he had received notice of non-payment, he would have paid 
it himself or caused it to be paid. 

3d. That the consideration of the contract of guaranty had 
partially failed ; that such consideration was a sale and con- 
veyance in fee simple by plaintiff, with warranty against him- 
self and his heirs only, of a half interest in certain described 
bridges and ferries, and bridge and ferry privileges; that the 
grant to plaintiff of such privileges by the inferior court pur- 
ported to be exclusive for three miles up and down the rivers ; 
that plaintiff so represented them, and that both parties en- 
tered into the contract of guaranty by mistake, with this un- 
derstanding ; that such privileges were not in reality exclu- 
sive, the supreme court having decided that the inferior court 
had no power to render them so; that the consideration has 
therefore failed to the extent of the difference in value between 
the exclusive franchises and franchises not exclusive, amount- 
ing to about $20,000 00 or other large sum. This plea also 
claims the right to recoup in behalf of defendant for such 


difference in value. 
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4th. That plaintiff did not use due diligence in suing the note, 
but allowed three or four years to pass before doing so; that 
by reason of this neglect the note was lost, because the makers 
were solvent when the note was transferred to plaintiff, and 
became insolvent before suit; also, that after suit was brought, 
plaintiff failed to prosecute it with due care and diligence, and 
after carrying the case to the supreme court of Georgia, failed 
to carry it to the supreme court of the United States, where 
similar decisions of the state courts were afterwards over- 
ruled, 

5th. The general issue. 

Upon demurrer, all of the aforesaid pleas were stricken 
except the last, and the defendant excepted. The jury found 
for the plaintiff $1,136 36, with interest from July 1st, 1870, 

Error is assigned upon the above grounds of exception. 


Wricut & FEATHERSTON, for plaintiff in error. 
R. D. Harvey; C. Rowe tt, for defendant. 


BLECKLEY, Judge. 


1. This case has been long and anxiously considered ; on 
my part, painfully. The true law of it, in so far as it in- 
volves the doctrine of guaranty, seems to me yet not quite free 
from doubt. Partly for that reason, I gave my consent to a 
reversal of the judgment, on terms, to afford opportunity for 
amending the first special plea. That plea, it will be per- 
ceived, does not rest simply on the law of guaranty in gen- 
eral, but strongly indicates that at the time the guaranty was 
entered into there may have been a promise by Shorter, ex- 
press or implied, that he would call for the money then said 
to be ready. The plea is defective, (if it be the purpose of 
it to allege such a promise,) in not setting out what Shoter 
said on the occasion, or the fact that he was silent, giving 
ground tacitly to infer the promise. If, by word or conduct 
amounting to a promise, he induced Wright to believe that 
he would call for payment and get the money then said to be 
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ready, and Wright relaxed all vigilance on that account, and 
did not become aware until after the makers of the note were 
no longer solvent, that payment had not been called for as he 
was induced to believe it would be, Wright ought not now 
to suffer. To make him suffer, under such circumstances, 
would be to excuse a breach of faith, and overlook an injury 
to him amounting to substantial fraud. Inasmuch as the note 
was over-due, and the contract of guaranty fixed no time or 
place of payment, the writings are, perhaps, not inconsistent 
with the theory that Shorter was to call for the money then 
represented to be ready. 

2. In so far as the pleas, or any of them, rest alone on the 
bare law of guaranty, they are overruled by this court, as they 
were by the court below. Speaking for myself only, I will 
briefly classify guarantors, and then point out what I take to 
be the true position of some of them in regard to diligence on 
the part of creditors: Guarantors, viewed in reference to the 
consideration of their contract, are either mere sureties or more 
than sureties. They are mere sureties when the consideration 
of the guaranty moves, not to them, but to the person for 
whose performance they become bound. They are more than 
sureties when the consideration is a benefit flowing to them- 
selves: 2 Parsons on Contracts, 21, 22; Code, section 2148. 
Regarded in reference to the substance of their contract, they 
undertake, either for the collectibility, or for the payment of 
the given debt. A guarantor of any class may, by his con- 
tract, limit his liability according to his own pleasure, and 
stipulate for such diligence or preliminary action on the part 
of the creditor as he may choose to exact. In the absence of 
any special terms, the most favored guarantors are those who 
are mere sureties and guarantee collectibility only ; and the 
least favored are those who, for a consideration moving to 
themselves, gnarantee payment. If the guaranty be of the 
payment of a pre-existing debt, and expressed in general 
terms, the guarantor, if a mere surety, cannot insist on a higher 
degree of diligence in the creditor than could be exacted in 
the same case and under the same circumstances, in behalf of 
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the most favored class of sureties, such as accommodation in- 
dorsers ; nor can he, if more than a surety, require greater 
diligence than might be demanded in behalf of the most tav- 
ored class of debtors receiving value, such as indorsers for 
value. In some respects, the condition of a general guarantor 
of payment is less advantageous than that of an indorser, 
but in no respect is it more advantageous. To gain a better 
status than that of an indorser, the guarantor must vary his 
general liability by express stipulation. In those states where 
indorsers are entitled to notice of non-payment, guarantors of 
similar debts might, upon principle, be entitled to notice also ; 
but not necessarily to equally strict and formal notice, dili- 
gence in case of indorsers, being more influenced by reasons of 
commercial policy than diligence for the behoof of guarantors, 
Less than commercial expedition, or the ordinary transmis- 
sion by mail, will scarcely suffice in giving notice to in- 
dorsers ; whereas, it is sufficient anywhere that guarantors 
be notified in time to prevent loss by insolvency, etc., with 
no restriction to the first appropriate opportunity. In states 
(as in Georgia) where the general rule is, by statute, that 
indorsers are not entitled to any notice whatever, a guar- 
antor of payment may consistently be denied notice of non- 
payment, supposing his guaranty to be concerning a class of 
paper to which the general rule applies. ‘The change of policy 
which is involved in doing away with notice to indorsers is so 
radical that its spirit reaches and includes guarantors in like 
cases. In a system of diligence which expressly dispenses 
with notice to the former, there would seem to be no place 
for a rule requiring notice to the latter. The broad reason of 
notice is repealed by a statutory denial of its application to 
indorsers, they being the great representative class with ref- 
erence to which the law of notice has, for the most part, been 
moulded. It would be a striking anomaly for an absolute 
guarantor of payment to stand discharged for want of notice 
under circumstances that would leave an indorser still bound. 
Our statute has been construed to embrace drawers (though not 
named) and to dispense with notice as to them: 34 Georgia, 
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558 ; Powell & Jones vs. Phillips, jr., & Company, January teri, 
1876; High vs. Cox, Ibid. Compare, however, 41 Georgia 
Reports, 614; 44 Ibid., 63. What has been said of notice 
will apply, in substance, to demand, bringing suit against the 
principal debtor, and other acts of diligence. No higher 
standard of general diligence can be insisted upon by guaran- 
tors of absolute payment than indorsers, in the like case, 
would have a right to call for. Either might give the statu- 
tory notice to sue, and stand upon the consequent right to 
special diligence. Were the paper before us “bank paper,” 
negotiated before due, the doctrine of demand and notice of 
non-payment would still, notwithstanding the statute, apply 
to it in favor of an indorser, and might apply, to a certain 
extent, in favor of a guarantor; but the paper has neither of 
these characteristics. It was guaranted after due, and was 
payable generally—not at bank. The authorities touching 
the measure of diligence to which the creditor is bound in 
favor of a guarantor are very numerous, and not altogether 
harmonious. Scores of them have been examined in the 
course of our investigations in this case. They are largely 
collected in 2 American Leading Cases, 1 to 141. IRf, asa 
whole, they can be squared with any general principle, they 
seem to me not to run counter to the line of thought which I 
have pursued above. Wherever indorsers and guarantors of 
payment of pre-existing debts are compared, the latter, I 
think, will generally be found to be put on a lower plane than 
the former, never on a higher. 

3. The third head-note needs no expansion. It can scarce- 
ly be questioned as law; and the plea to which it applies, 
taken as a whole, presents no valid defense. 

4, 5. The fourth and fifth head-notes are full enough ; and 
if in need of authority, sill be found supported by 6 Lansing, 
56, and 6 Blackford, 389; see, also, 31 Alabama, 435. 

6. The ground upon which this case is distinguished from 
that in 37 Georgia Reports, 423, is indicated in the sixth 
head-note. Here there is a legal subject matter in existence ; 
in that case there was none. 
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The judgment of the court upon the whole record is as fol- 
lows: “ Reversed, with direction that the court below rein- 
state the first plea for readjudication, provided the plaintiff in 
error, after paying all costs incurred on this writ of error in 
either court, will amend said plea on oath, alleging distinetly 
the full response of the defendant in error, or his failure to 
respond, on the occasion of being informed, as now alleged in 
the plea, touching readiness of the money, ete. If the terms 
here prescribed be not complied with at the first term of 
Floyd superior court, let the judgment of the court below 
stand. affirmed ; and in either case, let all the special pleas re- 
main stricken except the first.” 


VALENTINE ZIMMER, plaintiff in error, vs. WILLIAM F. 
' Dawnssy, defendant in error. 


If the legal title to land be in the husband and he holds the possession there- 
of under such title, and the title and possession so remain until a creditor, 
who gave credit on the faith that the property was the husband’s, without 
any notice of the wife’s equity, reduces his debt to judgment, the lien of 
such judgment will bind the land and will be enforced against a secret 
equity of the wife, resulting from the fact that her money paid for the land. 


. 


Husband and wife. Levy and sale. Debtor and creditor. 
Before Judge BucuAnan. Troup Superior Court. May 
Term, 1875. 


Reported in the opinion. 

B. H. Brewam; T. H. Wuitaker, for plaintiff in error. 
FERRELL & LONGLEY, for defendant. 

JACKSON, Judge. 


The defendant obtained judgment against Joseph Sanders 
on the 22d of May, 1866, and the execution issued thereon 
was levied upon a tract of land which Dansby claimed. On 
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the trial of this claim, plaintiff in fi. fa. proved possession 
in Sanders from 1860 up to judgment, and since, until with- 
in two or three years of the trial, and introduced a deed from 
Johnson to him, dated 11th of July, 1860. Claimant showed’ 
a deed to him from Sanders and wife dated 19th day of No- 
vember, 1870, made by the approval of the ordinary, and 
proceedings before the ordinary showing that the land had 
been set apart as a homestead to Sanders on his application 
the year before; also a deed from Sanders to his wife, dated 
the 4th of September, 1866, and recorded that day ; and proved 
by Sanders and wife that some money which the wife inherit- 
ed in Alabama paid for the land; and further showed that 
this money was her separate estate by the law of Alabama. 
On this state of facts the court charged that if the jury be- 
lieved that the land in question was paid for by the money of 
the wife, acquired as her separate estate in Alabama, the land 
was not subject, and that the deed so made by husband and 
wife, of the homestead, conveyed the wife’s title to claimant; 
and declined .to charge that if plaintiff credited defendant in 
fi. fa., bona fide, believing this property to be defendant’s, 
without any notice of the wife’s equity or trust, then the land 
is subject. The jury found the land not subject; the plain- 
tiff moved for a new trial on the above charge and refusal to 
charge; the court refused to grant it, and this is the error as- 
signed. 

This debt was created prior to the constitution of 1868. There- 
fore no right against the judgment vested in the husband and 
wife by the homestead. If it had vested, the sale was illegal 
under the ruling of this court in Roberts and wife vs. Tram- 
mell, page 383, and claimant acquired no title. The home- 
stead is therefore out of the question, and makes the case no 
better or worse for either side. The wife, however, signed the 
deed ; the court below held that she conveyed thereby what- 
ever title she had, and the claimant stands in her shoes and 
is subrogated to her rights. Suppose that this is a correct 
view of the law in respect to the rights of the claimant against 
her, and that she would be estopped in a contest with him, 
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and that he acquired all her title, then the question narrows 
to this point, what is her title against this judgment? The 
judgment was rendered in May, 1866; her husband’s deed to 
her and its record was in September, 1866 ; and that judg- 
ment operated as a lien on his property from its date, The 
legal title to this property was in him, the husband, at the 
date of the judgment ; the deed was to him alone, and the 
possession was in him; there was no record of the wife’s title 
or of any equity in her when he got the credit or when the 
judgment was rendered, therefore there was no construetive 
notice to this judgment creditor, and the record discloses no 
actual notice to him of this equity of the wife. It is there- 
fore a secret equity arising from a secret trust, so far as this 
creditor is concerned, and the naked question made by the re- 
quest to charge and the refusal to do so, is, can such a secret 
trust, such a concealed equity, prevail to set aside a judgment 
lien obtained without any notice of its existence, actual or con- 
structive? Which is the better equity, the creditor’s judg- 
ment lien, he having credited on the conviction that this was 
the debtor’s property, and the debtor having used the proceeds 
of the credit, doubtless for the benefit of his wife and himself? 
Which is the better equity, the creditor’s judgment lien found- 
ed on such a debt, or the wife’s secret equity covered up in 
this secret trust? We think, that in principle, there can be 
but one answer. The honest creditor, who gave the credit on 
the strength of this property, should be preferred. 

The analogies springing from our statute laws in relation 
to husband and wife at the time of the purchase of this land 
in 1860, strengthen this view of the law. At that time, the 
marital rights of the husband attached to the wife’s property 
as a general rule, and all marriage settlements had to be re- 
corded, or such settlements were void against bona fide pur- 
chasers or creditors. This money was brought into Georgia 
by the husband, no notice given that it was his wife’s, the 
deed was taken to the husband, and he appeared as absolute 
owner until after the judgment, and then for the first time the 
wife’s equity is recorded in the shape of a deed from him to 
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her. It is true that there is no law requiring a record of such 
a transaction, as in the case of marriage settlements, but the 
reason and spirit of the two cases is the same. As the law 
stood then, the husband was the master, the owner of all the 
ostensible property, and if the wife had any title to any part 
of it, derived from a marriage settlement, it had to be made 
known to warn creditors not to trust the husband on his ap- 
parent ownership. Why, if she had title to any part of it, 
otherwise derived, should not notice also be given, either by 
record, constructively or actually, by informing the creditor ? 
It is right that it should have been done in both cases. We 
think the principle ruled in this case now was practically de- 
cided in Humphrey vs. Copeland, 54 Georgia Reports, 543. 
There we held that “a judgment creditor who is protected 
against a mere equity in his debtor’s property for want of 
notice before his judgment lien attaches, may, when the prop- 
erty is sold to satisfy the judgment, purchase and hold it dis- 
incumbered of such equity, though he, in the meantime, re- 
ceive notice.” That principle controls this case. Nor do we 
think that the cases of Burke et al. vs. Anderson, 40 Georgia 
Reports, 535, and Gray vs. Perry et al., 51 Ibid., 180, neces- 
sarily conflict with this ruling in Humphrey vs. Copeland, and 
now repeated in the present case. In Burke vs. Anderson the 
reasoning, we admit, is the other way, and would, perhaps, 
lead to a different conclusion from that now reached by us 
here ; but the facts are different, and the judgment was simply 
that equity would grant relief to correct a mistake against 
bona fide creditors, though it would not against a bona fide 
purchaser without notice, and this seems grounded mainly on 
the statute: Code, section 3119. Then the only exception 
is the case of the bona fide purchaser, and inclusio wnius 
exclusio alterius would apply; whereas, in marriage settle- 
ments, a closer analogy to this case, creditors are also ex- 
pressly embraced: Code, section 1778. In the case in 51 
Georgia Reports, Gray vs. Perry, the debt was in existence 
at the time the property went into possession of the hus- 
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band, and the creditor could not have credited on the faith of 
that property. 

We forbear to say anything upon the question how far the 
law of Alabama, giving the wife a separate property in money, 
would be enforced in Georgia when that money was invested 
by the husband in lands in Georgia, as no point is made up- 
on it. 

We see no error in the ruling on the admissibility of the 
evidence of Mr. and Mrs. Canders. ‘There does not seem to 
have been any record or better evidence of the money hav- 
ing been the wife’s in Alabama. 

We reverse the judgment because we think the court erred 
in holding that this property was not subject to this judg- 
ment, if the creditor credited on the faith of its being the 
debtor’s, and had no notice of the wife’s equity. 

Judgment reversed. 





J. A. P. Meruvin, plaintiff in error, vs. Mary J. SHorR- 
TER et al., defendants in error. 


(Jackson, Judge, having been of counsel, did not preside in this case.) 


On the facts of the case there was no abuse of discretion in granting a new 
trial, whether the judge erred in any of his rulings on the former trial or 
not. If he did err, as he has granted a new trial, it is fair to presume that 
he will discover and correct his own errors. 


New trial. Before Judge WricHtT. Quitman Superior 
Court. November Term, 1875. 


Report unnecessary. 
J. H. Guerry; Guerry & Son, for plaintiff in error. 


A. Hoop; 8. W. Goong, for defendants. 


BLECKLEY, Judge. 


After verdict finding the property levied upon subject, the 
claimants moved for a new trial on fifteen grounds, among 
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them that the verdict was contrary to evidence. The court 
granted a new trial, and that judgment is the one sought to 
be reversed. 

When the grant of a new trial is, as in this case, general, 
not put by the presiding judge upon any particular ground or 
grounds of the motion, it should be assumed that whatever 
errors the judge committed on the trial, he has discovered for 
himself and means to correct for himself. If, in the motion, 
there be a single ground upon which the order for a new trial 
is clearly warranted, an affirmance by this court must neces- 
sarily follow ; and when that result is arrived at, it seems 
mere amateur work to search for errors, which when found, 
will be of no avail against the judgment under review. 

On looking into the evidence, and treating the verdict as 
an entirety, the whole of the property under levy having been 
found subject, we are unable to pronounce that the judge 
abused his discretion in granting a new trial. With such evi- 
dence as we find in the record, the first grant of a new trial 
should undoubtedly be acquiesced in. The discretion of the 
judge is wide, and we are determined not to contract it. 

If, in charging the jury, or otherwise, the judge committed 
any errors, he will have an opportunity of correcting them on 
the second trial. As he has ordered a new trial the whole 
cease is still within his control, and he may give to it such final 
shape as will leave no cause of complaint to either party. 

Judgment affirmed. 


NEAL FELTON, plaintiff in error, vs. THe State oF GEoR- 
GIA, defendant in error. 


1. If there be sufficient evidence to sustain the verdict, this court will not 
control the discretion of the court below in refusing to grant a new trial on 
the ground that the verdict is against the weight of the evidence. 

2. In a case where the testimony clearly shows that the defendant is guilty of 
more than a bare assault, it is not such error to refuse to charge that the 
jury may find him guilty only of the assault, as to require the grant of a 
new trial. 
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3. Newly discovered evidence which tends only to impeach a witness, will 
not authorize the grant of a new trial, especially if the effort to impeach be 
the sayings of the witness sought to be impeached, spoken subsequently 
to the trial. 









Criminal law. New trial. Charge of court. Before Judge 
McCurcHeN. Bartow Superior Court. July Term, 1875. 






Reported in the opinion. 






G. H. Bares; R. W. Murpny, for plaintiff in error. 






A. T. Hackett, solicitor general, by E. P. Howe t, for 
the state. 








JACKSON, Judge. 


The defendant was indicted and convicted of this offense, and 
moved for a new trial on three grounds, to-wit: because the ver- 
dict was against the evidence and the law; because the court 
erred in declining to charge that, under the facts of the case, 
the defendant could not be found guilty of a bare assault; and 
because he had discovered new evidence since the trial. The 
court overruled the motion, and error is assigned on each 
ground above specified. 

1. The evidence is abundant to sustain the verdict. The ~* 
defendant threw the girl down, stopped her mouth to suppress 
her cries for help, put his hand under her clothes, and in his 
effort to effect his purpose made her mouth bleed, and other- 
wise bruised her person; and only desisted when her grand- 
mother, hearing her cries, called out to him to desist. 

2. The facts show much more than an assault. Such a 
verdict, a bare assault, ought not to have been returned; the 
facts would not make that crime, but made much more; and 
while the jury might have found such a verdict against facts 
and law, it is extremely improbable that they would have 
done so. At all events, we have no idea that the charge, if 
given, would have altered the verdict ; it certainly ought not 
to have done it, therefore we will not interfere. 

3. The newly discovered evidence consists entirely in say- 
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ings of the witness, the girl, after the trial. A new trial should 
not have been granted on them for two reasons: first, because 
they go to impeach her evidence only, and secondly, because 
they were spoken after the trial. If the principle were once 
established that proof of such sayings so spoken would set 
aside a verdict, and open the case again, verdicts would cease 
to stand, and crime would go always unpunished, for it would 
be easy, for love or money, to get some witness to say some- 
thing contradictory to his evidence on the trial. 
Judgment affirmed. 


M. J. Atkins & Company, plaintiffs in error, vs. J. L. & 
R. H. Coss, defendants in error. 


1, The copy of the draft and indorsement thereon, annexed to a declaration, 
framed in the brief statutory form, is part of the declaration itself, and may 
be used to aid defective allegations, The indorsement need not be al- 
leged if it is copied. 

2, An indorsement “for collection,’ made by the payees, is canceled by 
their subsequent indorsement to other indorsees for value. 

3. When the defendants are allowed to defend as fully as if the bill had not 
been negotiated, it is immaterial on what consideration, or for what pur- 
pose, or with what motive, the payees transferred or the plaintiffs acquired, 
title to the paper. ; 

4. Unfriendly feeling between the parties should not go in disparagement 
of the defense. The motive that induced the filing of the plea is immate- 
rial; the question for the jury is whether the plea is true or not true, 

5. Goods ordered are, after acceptance, presumed to be of the quality or- 
dered, The burden of proving them inferior is on the purchasers, who 
must establish the fact with that degree of certainty which suffices in civil 
cases generally, They need not go beyond this in clearness or force of 
evidence, 

6, That the purchasers made partial payment, with knowledge that the goods 
were, in quality, inferior to those ordered, will not hinder them from plead- 
ing the defective quality as partial failure of consideration when afterwards 
sued for the balance of the price, 

7. The abatement of the purchase money for goods sold with warranty of 
quality, express or implied, should be equal, at least, to the difference be- 
tween the agreed price and actual value as reduced by defective quality. 
Purchasers are entitled to this abatement whether, in disposing of the goods, 
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they lost anything or not, What they realized is of no consequence, ex- 
cept as it may tend to illustrate the question of value, 

8. In order for a sale to illustrate value, the medium of payment, as well as 
the price, should be regarded. If the sale were for uncurrent funds, the 
value of such funds at the time and the place of the transaction is material, 

g. On a plea of partial failure of consideration for defect in quality of goods, 
it is not competent for the purchasers to prove, in general terms, that they 
sold a large quantity of the goods for uncurrent funds, and that the funds 
were a total loss, 


Pleadings. Indorsement. Negotiable instruments. Sales. 
Presumptions. Warranty, Evidence. Before Judge Tomp- 
Kins. Randolph Superior Court. May Term, 1875. 


Reported in the opinion. 
A. Hoop; H. & I. L. Frevper, for plaintiffs in error. 
B. S. Worr11t, for defendants. 


BLECKLEY, Judge. 


1. The action was against the acceptors upon a bill of ex- 
change, and was in the short form allowed by the Code, sec- 
tion 3391. The bill was payable to the order of the drawers, 
and no indorsement by them was alleged or set out in the 
body of the declaration. A copy of the bill as accepted, and 
a copy of an indorsement thereon by the payees to the plain- 
tiffs were annexed to the declaration, and these, we think, 
constituted a part of the declaration itself. Our brief statu- 
tory declarations are not intended to be complete without full 
copies of the instruments declared upon, and such copies may 
always be used in aid of informal or defective allegations, Tak- 
ing the whole together, there was a cause of action set forth in 
this declaration in favor of the plaintiffs against the defend- 
ants, and the demurrer was therefore properly overruled: See 
Jennings vs. Wright & Company, 54 Georgia Reports, 537; 
Bank of Americus vs. Rogers, 55 Ibid., 29. 

2. When the bill was tendered in evidence it had upon it 
two indorsements from the payees, one to Gunn “for collec- 
tion,” and the other to the plaintiffs “for value received.” 
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The former was without date; the latter was dated four days 
before the present action was brought. An indorsement for 
collection is, as against the indorser, a mere power of attorney 
to receive the money. It imports an agency to collect, and 
nothing more. The bill remains the property (in equity, at 
least,) of the indorser ; and when it is returned to him, he 
may sue and recover upon it in his own name without erasing 
the indorsement: 2 Parsons on Notes and Bills, 442; 22 
Georgia Reports, 24. If, instead of bringing suit, he nego- 
tiate the bill, and indorse it over for value, the second in- 
dorsement necessarily revokes the agency created by the first. 
It cancels the first indorsement as effectually as could be done 
by erasing it. The indorsement for collection did not, there- 
fore, stand in the way of the plaintiff’s title to the bill, under 
the indorsement made to them for value; and the objection to 
receiving the bill in evidence was not sustainable. 

3. The title of the holder of negotiable paper cannot be in- 
quired into further than is necessary for the protection of the 
defendant or to let in the defense which he seeks to make: 
Code, section 2789; 31 Georgia Reports, 300. The court 
charged the jury that the plaintiffs, having taken the bill af- 
ter maturity, stood in the same position as the payees in refer- 
ence to the defense set up and the equities between the parties, 
In connection with this charge, it was altogether proper for 
the court to instruct the jury as it did, to the effect that the 
defendants liad no concern with any fraud intended by the 
payees in parting with the bill, or by the plaintiffs in procur- 
ing it, or with the motive, purpose or consideration involved 
in the transfer. The indorsement was regular; the payees 
were making no contest with the plaintiffs, and the defendants 
had no right to make any, on the bona fides of their title. It 
was wholly irrelevant to the issue on trial whether the plain- 
tiffs took the bil on speculation, as the defendants’ counsel 
contended, or not. 

4, In like manner, it was no concern of the plaintiffs’ what 
induced the defendants to set up the defense which they op- 
posed to the action. The court erred, therefore, in charging 
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the jury that evidence of unfriendly feeling existing between 
one of the plaintiffs and one of the defendants might be con- 
sidered by them in coming to a conclusion whether or not the 
defendants were induced to set up a defense to the bill in the 
hands of the plaintiffs, which they were not entitled to set up, 
and would not have set up to it, against the payees. The de- 
fendants had the same right to defend the action that the plain- 
tiffs had to bring it. The motives of neither were in ques- 
tion. The plaintiffs might sue angrily and the defendants 
might defend angrily. The plea might have been filed in the 
worst of temper; but was it true? That was the question for 
the jury; and it was altogether needless for them to consider 
what induced the defendants to plead a false plea, or whether 
they would have pleaded it against the payees or not. The 
merit or demerit of a defense is not dependent, in any degree, 
upon the absence of friendly relations between ‘the parties. 
Friends and enemies stand on equal ground before the courts. 

5. The bacon, for the price of which the bill was drawn 
and accepted, having been received by the purchasers and re- 
tained by them, the court was correct in charging the jury 
that the presumption of Jaw, in the absence of evidence to 
the contrary, was that the article was of the quality ordered. 
It is doubtful, however, whether the charge was precisely ac- 
curate in the further statement that the contrary must be es- 
tablished clearly and satisfactorily by proof. The degree of 
certainty required in civil cases generally, is only that which 
results from a preponderance of testimony: Code, section 3749. 
The proof should go far enough to be satisfactory to the jury, 
but this it might do, perhaps, without being perfectly clear: 
7 Georgia Reports, 467. The jury are not much concerned 
with any characteristics of the evidence except truth and force. 
Some degree of obscurity, and even of confusion, may exist 
without destroying its credit or robbing it of the power to 
produce conviction, The clearest evidence is not always the 
most trustworthy, 

6. There were two credits on the draft, one for cash and 
one for hams returned. The court charged the jury that if 
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they believed the defendants, “after they had received the 
bacon and inspected the same and knew its quality, made pay- 
ments on the draft, the jury can look to all the facts and see 
if they have a right to set up the plea of failure of considera- 
tion, and if not, are bound to pay the entire balance due on 
the draft.” Even if this charge is not objectionable for as- 
suming inspection, etc., before the payments were made, it 
seems erroneous, for the reason that it submits to the jury for 
their decision a question of law, namely: whether the de- 
fendants had a right, under the circumstances named, to set 
up the plea of failure of consideration. We think, as matter 
of law, that the defendants did have the right, and the judge 
should so have ruled instead of referring the question to the 
jury. Whether the plea was true was for the jury; but 
whether the defendants had a right to set it up, notwithstand- 
ing partial payments had been made, was for the court. By 
plea of “failure of consideration” we take it for granted that 
the court meant partial failure of consideration, for that was 
the kind of plea filed; not one of total failure. 

7. The object of the plea was to obtain an abatement of the 
purchase money for defect in quality of the bacon. The evi- 
dence tended to show that some of the bacon was unsound ; 
that it was bought for first quality, and turned out to be, as 
toa part of it, far inferior ; ifdeed, quite, or very nearly, 
worthless. The agreed price was thirteen and a half cents, 
and the actual average value, according to the evidence of one 
of the defendants, was not more than eight cents. The plea 
alleges that it was not above nine cents. ‘The true rule of 
abatement, in the absence of special damages, is to reduce the 
agreed price as much as the actual value is reduced by reason 
of defective quality. Where quality is warranted, expressly 
or by implication, that much abatement, at least, may be ex- 
acted by purchasers, whether, on re-sale, they actually sus- 
tain loss or not: 46 Georgia Reports, 261, 464. What is 
realized on re-sale may illustrate value, but, except for that 
purpose, is not pertinent to the issue. The court erred, 
therefore, in charging the jury that defendants must show what 
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amount they dost, and if they have lost nothing, the plaintiffs 
are entitled to recover the full amount sued for, whether or 
not the bacon was of the quality sold, or whether it was worth 
full price or was of little or no value. 

8. A certain parcel of the bacon was sold in bulk by the 
defendants, and was afterwards ascertained to have been un- 
sound and unsalable. The purchaser being on the stand as 
a witness for the defendants, he was directed by the court to 
state the price at which he purchased. Having answered that 
it was eighteen cents, he was not permitted by the court to 
add that he paid “ Kimball currency,” which was, at the time, 
uncurrent, and that he would not have purchased if he had 
had to pay in any other currency. What the price represented 
was as material as the price itself. When an actual sale is 
proven to illustrate value, the kind and value of the funds in 
which payment is to be made, should be taken into account. 
But the court, throughout the trial, seems to have gone upon 
the theory that though the bacon was unsound, the verdict 
was not to be governed by the question of value, but by the 
fact of loss or no loss to the defendants. This theory, as we 
have seen, was wrong. Yet, even upon this erroneous theory, 
we are unable to see why the court excluded the evidence un- 
der consideration. Surely if eighteen cents in “ Kimball eur- 
rency ” was less than eighteen cents in money, the defendants 
lost more in a given transaction than if they had sold for 
money instead of the “ Kimball currency.” 

9. The court was right in excluding evidence, in general 
terms, that the defendants sold much of the bacon for ‘ Kim- 
ball currency,” and that the currency was a total loss. What 
was the bacon worth? Transactions in it which did not throw 
light on that question could have no proper place in the tes- 
timony. 

We abstain from expressing any opinion of our own upon 
the sufficiency of the evidence to uphold the verdict. We 
have confined ourselves to correcting what we deem errors of 
law committed by the court. For these errors a new trial is 
granted, 
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Joun Jorvan, alias Joun Srecer, plaintiff in error vs 
Tue STATE oF GeorGIA, defendant in error. 


1. An indictment for this offense under section 4488 of the Code, should al- 
lege that the principal thief has been tried and convicted of the offense ; 
if such principal cannot be taken so as to be prosecuted and convicted, 
then the accessory in receiving the stolen goods should be indicted under 
section 4489 for a misdemeanor, 

. Under an indictment for being accessory by receiving stolen gooods when 
the principal thief is only charged with simple larceny, the evidence should 
be confined to that, and it is error to admit an indictment for burglary and 
a plea of guilty thereon. 

3. The indictment should specify the particular offense of which the princi- 
pal thief was convicted, whether larceny from the person or the house or 
simple larceny or burglary, so that the record of the court—the pleadings— 
shall show that the judgment or sentence is right according to the case 
made, The punishment of the accessory varies with that of the principal. 
In burglary in the night, it may be twenty years in the penitentiary, in 
larceny from the house, ten years, while in simple larceny it would be fine 
or imprisonment in jail, or work in the chain-gang. 


Criminal law. Accessory. Indictment. Before Judge 
Tompkins. Spalding Superior Court. August Term, 1875. 


Reported in the opinion. 
Hunt & Jonnson, for plaintiff in error. 


T. B. CaBANIss, sol icitor general; E. P. Howe tt, by Z. 
D. Harrison, for the state. 


JACKSON, Judge. 


This case was an indictment for being an accessory after the 
fact in receiving goods stolen from another. The indictment 
did not set out that John King had been convicted or charg- 
ed with any offense at all, or tried for any offense. It sim- 
ply alleged that the defendant received from John King a gold 
watch worth $100 00, the property of one J. N. Rosser, know- 
ing that it had been stolen and taken and carried away from 
Rosser before that time. There is no allegation that in taking 
and carrying the gold watch away, that it had been taken from 
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a house, so as to make defendant accessory to larceny from the 
house, nor that it had been taken in a burglary, so as to charge 
him with being accessory to that crime; yet the court punished 
the defendant for being accessory to larceny from the house, 
of which there was no charge at all; and admitted a bill of 
indictment for burglary against John King, with his plea of 
guilty thereon. We think this bill of indictment, if good at 
all, only good to charge that defendant was accessory to sim- 
ple larceny, and that the proof should have been confined to 
that, and the punishment should have been the same as for” 
simple larceny. If the proof make a case of larceny from the 
house the indictment should allege it, so that the record will 
show that the judgment or sentence of the court accords with 
the indictment.: The punishment-for such an offense may go 
up to ten years confinement in the penitentiary. If the proof 
make a case of accessory to burglary, the indictment should 
charge that offense on John King, when the punishment may 
go as high as twenty years, if at night, as was this proof. 
The punishment of the accessory varies with that of the prin- 
cipal: Sections of the Code 4488, 4388, 4414, 4310, 4489. 
In this case even larceny from the person is not charged, 
but the offense charged is that of being accessory only to 
the offense of simple larceny, and punishable under section 
4310 of the Code; that is to say, just as ordinary accesso- 
ries after the fact are punishable. We think, therefore, that 
the court erred in admitting the record of the burglary and 
plea of guilty thereon and all parol evidence of larceny from 
the house. The charge is accessory to simple larceny ; the 
proof should have been confined to that. But is the indict- 
ment good even for that? We think not. It does not allege 
the conviction of King for any offense. The Code, sections 
4488 and 4489, construing them together, seem clearly to 
provide that unless the principal thief can be taken and con- 
victed, the accessory must be indicted for a misdemeanor. If, 
therefore, the indictment be under section 4488, it must allege 
that the principal thief has been convicted of the larceny 
or burglary by which the goods received were stolen. We 
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can see no other sensible construction of these sections. This, 
too, was the rule at common law: 4 Blackstone, 263. It was 
more stringent, indeed, requiring sentence and punishment. 
The statute of Anne altered the rule so as to provide for the 
trial of the accessory after conviction, if he escaped before 
punishment. So these sections provide for indictment as a 
misdemeanor if the principal cannot be taken. We therefore 
think that this indictment should be quashed, and a new in- 
diectment be framed to conform to the facts here proven; if 
“desirable to indict again, it should be distinctly alleged that 
John King got possession of these goods by the burglary of 
whieh he was duly tried and convicted, and this defendant 
received them from him knowing the facts. Then the alle- 
gata and probata will agree, and the record will show that the 
proper punishment has been inflicted upon the defendant, if 
found guilty of being such an accessory. Inasmuch as this 
ruling quashes this bill of indictment, and a trial under a new 
bill will make an entirely different case, it is unnecessary to 


go further into the consideration of other errors complained of. 
Let the judgment be reversed and the indictment be 
quashed. ; 


WiLuiaAM Harris, plaintiff in error, vs. Joan J. W. GLENN 
et al., defendants in error. 


1. The act. of February 27th, 1874, declaring that property exempted from 
levy and sale by section 2040 of the Code, shall not be exempt as against 
the purchase money, applies to a mortgage executed for the ‘purchase money 
of land prior to the passage of the act. 

2, Debtors have no vested right not to pay their debts, Exemption of their 
property from legal process for the satisfaction of creditors is but a privi- 
lege ; mere grace and favor, dependent on the will of the state. Statutory 
exemptions are subject to be reduced or revoked by the legislature, and 
constitutional exemptions, by the people, through a change of the organic 
law. 

3. The judgment foreclosing a.mortgage is a final adjudication that the debt 
is due and that the property is subject to pay it, Itis a specific judgment 
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against the specific property, and if the mortgagor had the defense of ex- 
emption, and meant to urge it, should he not have presented it in answer 
to the rule wisi? Quere. 

4. After judgment of foreclosure has been rendered, and after the law grant- 
ing exemption has been repealed, it is too late to have a portion of the land 
laid off, and, for the first time, assert exemption against the mortgage debt. 

5. It is too late, also, to say that the debt was not due according to the real 
contract between the parties, or that payments had been made before fore- 
closure which were not credited, 

6. Land subject to levy and sale for purchase money, and under mortgage for 
the same, is not disincumbered so long as any of the purchase money remains 
unpaid. No part of the tract is free until the whole debt is discharged. 
See Sale vs. Wingfield, decided at the present term. 


Homestead. Vendor‘and purchaser. Laws. Debtor and 
ereditor. Constitutional law. Mortgage. Before Judge HALL. 
Newton county. At Chambers. January 8th, 1876. 


Reported in the opinion. 


£uuett & Womack, for plaintiff in error. 


McCay & Tripre; J. C. Barton, for defendants. 


BLECKLEY, Judge. 


1n 1871 the vendor of certain lands conveyed the same by 
deed to the vendee. At the same time the latter gave to the 
former a mortgage upon it to secure the purchase money. 
Part of the money was paid in 1872, part in 1873, and part 
in Mareh, 1874. These payments, altogether, amounted to 
about two-fifths of the price. In March, 1875, the vendor 
commenced the ordinary proceeding at law, to foreclose the 
mortgage for the balance. A rule nisi was granted; and in 
September thereafter, the mortgage was foreclosed in due form 
by rule absolute. In November following, the mortgage fi. 
fa., founded on this foreclosure, was levied upon the land. 
While the sheriff’s advertisement for sale was running, the 
vendee made out a schedule claiming certain personalty and 
seventy acres of the land as exempt, returned the same to the 
ordinary, and had it recorded, in terms of section 2042 of the 
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Code. He also had the seventy acres surveyed and a plat 
thereof made and recorded, as required by section 2042 of the 
Code. The whole tract contained two hundred and fifty acres. 
The claim of exemption was not under the constitution, but 
under section 2040 of the Code, the vendee being the head of 
a family and having four children under sixteen years of age. 
When he created the debt he had seven children under that 
age. The sheriff, on the 4th of January, 1876, sold the whole 
tract under the levy, disregarding the claim of exemption, 
full notice of which was given at the time and place of sale 
before the property was sold. The mortgagee became the 
purchaser; and it is to restrain the sheriff from putting him 
in possession of the seventy acres claimed as exempt that the 
injunction is prayed for. The chancellor denied the injunc- 
tion, and we affirm his judgment. 

1. It has already been ruled by this court that the act of 
1874, modifying the Code so as to exclude the exemption 
right against a debt for purchase money, applies to debts 
made prior to the passage of the act, as well as to those made 
subsequently: Sparger vs. Cumpton, 54 Georgia Reports, 355. 
We have not been called upon to review that decision, and 
we are apprised of no reason for distrusting its soundness. 

2. But the point has been made that the act thus construed 
is unconstitutional as divesting vested rights. Debtors have 
no vested right not to pay their debts. What they have and 
what they acquire the state may subject to legal process for 
the satisfaction of creditors, If the state will furnish the 
process and allow it to run, nothing that debtors own is be- 
yond its reach. There is no fastness that can afford shelter 
against the public authority. Exemption of property from 
levy and sale for the payment of debts, is but a privilege for 
the time being—mere grace and favor, dependent on the will 
of the state. An exemption which exists by statute may be 
reduced or withdrawn by statute; and even constitutional ex- 
emptions may be terminated by the same power that created 
them, the people, expressing their sovereign will by amend- 
ment of the organic law. Exemption is but a statutory or 


oO 
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constitutional shield, which being removed, the exposure to 
process is the same as if it had never been interposed: 13 
Wis., 238; Cooley on Con. Lim., 383; 33 Georgia Reports, 
Supplement, 38. So long as the law exists by which exemp- 
tion is granted and secured, the right to enjoy the exemption 
exists and should have the same protection from judicial tri- 
bunals that is accorded to any other right. But when the law 
is gone the right is gone. 

3. In the case of a mortgage on land it may be questioned 
whether the right should not be asserted before judgment has 
passed for foreclosure. The judgment goes against the specific 
property, and is a mandate to the sheriff to sell it: Code, sec- 
tion 3698; 13 Georgia Reports, 389; 18 Ibid., 488; 3 
Wall., 334. 

4. Be this as it may, it is certainly too late to move in the 
matter, not only after foreclosure but after the law has been 
repealed on which the exemption depended. The repeal was 
in February, 1874, and not until December, 1875, did the 
mortgagor make any claim to the exemption. Under the 
provisions of the Code he might have asserted his claim and 
had the property laid off as soon as he acquired title to the 
land. There was no compulsion upon him to defer it from 
1871 to 1875. He acted voluntarily, and must take the con- 
sequences of his procrastination. It is not certain, however, 
that his situation would have been any better after the act of 
1874 was passed, if he had before that time claimed the ex- 
emption and had it laid off. Precisely what effect that would 
have had may be left undetermined. 

5. The bill alleges that according to the real contract be- 
tween the parties, though otherwise reduced to writing, the 
mortgage debt was not due, and that certain payments were 
made before the judgment of foreclosure which were not cred- 
ited. These questions were concluded by the judgment, to 
say nothing, as to the former, of the rule by which all co- 
temporaneous stipulations are swallowed up in the writing. 
It does not appear that the notes, or the mortgage given to 
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secure them, were written otherwise than as both parties in- 
tended they should be written. 

6. The bill goes, in part, on the theory that as much of 
the purchase money has been paid, some of the land is paid 
for in full, and as to that much the debt should not be treated 
as a debt for purchase money. The principle of apportion- 
ment is invoked. An adverse decision on this point has al- 
ready been made during the present term, in a case which is 
cited in the head-note. 

Judgment affirmed. 


JAMES T. Tuweartt et al., plaintiffs in error, vs. ABRAM 
GAMMELL et al., defendants in error. 


Where an injunction restraining the sale of certain mules was violated, and 
the answer to the rule was that they were exempted as the property of one 
of the defendants by the ordinary and sold by his leave, and where both 
defendants had mortgaged the mules in the same deed to complainants to 
secure them as the sureties of one of them on an administrator’s bond, and 
the evidence before the chancellor on the question whether one or both 
defendants owned the mules, was conflicting, and where one of the defend- 
ants sold the mules in violation of the injunction, and the evidence shows 
the complicity of the other therein: 

Held, that this court will not control the discretion of the circuit judge in 
punishing both defendants by commanding them to return the mules or 
pay into court the purchase money therefor, or be committed for contempt 
in default thereof. 


Injunction, Contempt. Before Judge James JOHNSON. 
Muscogee Superior Court. November Term, 1874. 


Reported in the opinion. 


H. L. Bennine; R. J. Moses, for plaintiffs in error. 


Peasopy & Brannon; L. F. GARRARD, for defendants. 


JACKSON, Judge. 


Gammell and Stapler brought a bill in equity against the 
Thweatts, alleging that the said Thweatts had jointly mort- 
gaged to them eighteen mules and two horses, to save them 
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harmless as sureties on a temporary bond given by James T. 
Thweatt as administrator of Owen Thomas; that suit had been 
brought on that bond by the executors of Thomas, and that 
they, the sureties, were liable for at least $2,000 00; that the 
Thweatts were insolvent, were unable to maintain the mort- 
gaged property and were trying to sell it, and prayed for an 
injunction and receiver. The injunction was granted, pro- 
hibiting the Thweatts from, removing the mules and horses 
beyond the limits of the state, and from selling the same. This 
injunction was afterwards made perpetual. At a subsequent 
term of the court Gammell and Stapler filed a petition alleg- 
ing that the Thweatts had disobeyed the injunetion and sold 
the mules, and praying that they be punished for contempt, and 
ordered to bring back the mules or pay the purchase money into 
court. The defendants admitted that they had disposed of 
several of the mules, but by consent of the other side, and that 
Robert Thweatt had sold seven that had been exempted to him 
under the constitution and act of 1868, but it does not appear 
that he was the head of a family. James T. Thweatt was 
proved to have said that he would get the mules released the 
next day, and pocket the money and spend it, and he himself 
swore that he did not remember saying that he would pocket 
the money and spend it, but admitted “that he intended to 
convey the idea that he would sell the mules for the use of 
himself and the said Robert R., they both thinking that they 
would have the right to do this under the homestead law, and 
being goaded on by the conduct of said Gammell and Stapler 
to insist on all of their legal rights.” It was shown that 
Gammell and Stapler had been forced to pay the judgment 
against them as sureties of James T. Thweatt, between $700 
and $800 00 each, and that the seven mules brought $965 00. 
Affidavits that the seven mules belonged to Robert, and that 
they were the joint property of both of the Thweatts, were 
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read pro and con. 
The chancellor directed that the Thweatts pay into court 


the sum of $965 00, or bring back the mules, or be commit- 
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ted to jail for contempt in case they did not. This action of 
the chancellor is the error assigned. 

This court has repeatedly decided not to interfere with the 
discretion of the court below in matters pertaining to injunc- 
tions except in cases where that discretion was grossly abused. 
In cases where the chancellor punished for disobedience to his 
restraining order—indeed to the final injunction he grants— 
we should be still more reluctant to interfere. It can be no 
excuse that the chancellor casually remarked in the hearing 
of defendant that the injunction would not interfere with an 
application for homestead. The injunction was violated, not 
by applying for a homestead but by selling the mules. The 
case at bar is one that can make no appeal whatever to the 
judgment of a good man for interference with the rulings of 
the court. Gammell and Stapler were securities for one of the 
Thweatts. The other united with his brother in mortgaging 
to them this property to save them harmless. Ina short time 
they set to work to dispose of the property. James T. says 
they will do so by exempting it. Robert actually does ex- 
empt seven mules and sells them. The injunction is that they 
shall not be sold. Those exempted may or may not have be- 
longed to Robert. The affidavits were conflicting. The mort- 
gage was joint, James swore that by the exemption they would 
sell and assert all their legal rights. Robert actually sold 
The sale itself was, probably, to say the least, illegal; at all 
events, it was in the teeth of the injunction. The equity is 
all with their sureties, the punishment mild, the indemnity 
pledged to the sureties all gone in one way and another, and 
the refunding this ill-gotten money inadequate to indemnify 
them. As far as it goes it should be applied, and if the bal- 
ance of the money which these sureties have been constrained 
to pay were within its grasp, equity would rejoice to constrain 
these defendants to. pay to complainants the last cent of their 
just demands, 

Let the judgment be affirmed. 
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Joun W. CaRswELL, executor, plaintiff in error, vs. HENRY 
J. Scuuey et al., defendants in error. 


(This case was argued at the last term and the decision reserved.) 


1, By the marriage settlement Mrs. Miller and her two children by Dr. Mil- 
ler, were tenants in common of the whole property, each with an interest 
of one-third. , 

2. At the death of Mrs. Miller her third passed to him, half of it by surviv- 
orship, and the other half because he was her heir-at-law. 

3. Dr. Miller was entitled to take the profits and labor of the whole property 
while his wife was in life only, After her death he and his two children 
by her, were tenants in common in both corpus and future profits, 

4. In view of the doubtful construction of the marriage settlement, all the 
defendants in the original bill were proper parties, 


Estates. Husband and wife. Administrators and execu- 
tors. Distribution. Equity. Parties. Before Judge Gip- 
son. Burke Superior Court. November Adjourned Term, 
1874. 


Henry J. Schley, in right of his wife, and Baldwin B. Mil- 
ler, filed their bill against John W. Carswell as executor of 
Baldwin B. Miller, deceased, Sarah Dowse and husband, Gid- 
eon Dowse, and Robert J. Morrison, making, in substance, 
the following case : 

The testator, Baldwin B. Miller, intermarried with Rosina 
8. Morrison on October 29th, 1827, and complainants, Francis 
V. Miller, now Schley, and Baldwin B. Miller, were the only 
issue. At the time of such marriage Mrs. Rosina S. Morri- 
son was a widow with two children, to-wit: the defendants, 
Sarah Dowse and Robert J. Morrison. 

John B. Morrison, the former husband of Rosina S., was 
possessed of a large estate, real and personal, of the value of 

..., to which there were three heirs-at-law, (said John 
B. having died intestate,) namely, the said Rosina S. and 
her two children aforesaid, each of whom took a third at 
the division. Before marriage the said Rosina S. and said 
testator, entered into a marriage settlement with James An- 
derson, trustee, whereby the property of the said Rosina S., 
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one-third of the estate of her late husband, was conveyed to 
said trustee for the uses, trusts and purposes : 

“ That is to say, in trust for the said Rosina S. Morrison, 
until the said intended marriage shall take effect, and from and 
immediately after the solemnization thereof, then upon trust 
that the same shall not in anywise be subject or liable to the 
debts of the said Baldwin B. Miller, her intended husband, 
but that the said property, together with its increase, shall re- 
main and inure to the proper use, benefit and behoof of the 
said Rosina 8. Morrison and such child or children, being 
issue of her body, lawfully begotten by the said Baldwin B. 
Miller, to his, her or their heirs, executors, administrators or 
assigns forever. Provided, nevertheless, and it is expressly 
understood and agreed upon between the parties to this instru- 
ment, that the mesne profits and labor of the said property 
when divided, both of land and negroes, together with the in- 
crease of said negroes, shall and may be used and taken by 
the said Baldwin B. Miller, for the joint use, benefit and be- 
hoof of him, the said Baldwin B. Miller, and the said Rosina 
8. Morrison, during their joint lives, provided they shall live 
together, but if they should disagree and separate, then the 
aforesaid property shall remain with the said James Ander- 
son in trust for the sole use and benefit of the said Rosina S. 
Morrison, And it is further expressly understood between 
the parties to this instrument, that if the said Baldwin B. 
Miller should die before the said Rosina 8S. Morrison, that 
the above property, with the increase of the negroes, shall go 
to and vest in the said Rosina S. Morrison, to her and her 
heirs, executors, administrators and assigns forever. And it 
is further understood that if the said Rosina S. Morrison 
should depart this life, with or without issue, that the afore- 
said property shall vest and belong to the said Baldwin B. 
Miller during his natural life, and at his death one-half of 
said property shall go and be disposed of in such manner as 
he may think proper by last will and testament, or otherwise, 
to his heirs, executors and assigns ; and the remaining half or 
moiety of said property, the said Rosina 8, Morrison shall 
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have full power and authority to dispose of by last will 
and testament, but should she make no disposition of it, it 
shall then vest in and belong to such person or persons as 
would be her heirs agreeable to the laws of this state.” 

Miller went into possession of the property embraced in 
the marriage settlement, and used and enjoyed it with the in- 
come and increase thereof, until his death. While he was a 
man of energy and capacity, he was at the time of said mar- 
riage of quite limited means, having little or nothing besides 
his profession as a doctor of medicine. Yet by the income 
and increase of said property judiciously used, applied and in- 
vested by him, he was, at the date of emancipation, estimated 
to be worth $300,000 00 or other large sum. But by the re- 
sults of the war his estate was reduced, perhaps to the value 
of $150,000 00, all or most of which was increase of the prop- 
erty formerly of his said wife, now the property of complain- 
ants, which they claim, allowing that $1,000 00 may have 
been the result of his own labor and practice. The annual 
rental of the lands was worth the sum of $ ., and the 
annual hire of the negroes, $ , to say nothing of the 
productiveness of the land, and the increase of the negroes, 
and other large profits accruing from said property. 

Mrs. Rosina S. Miller, formerly Morrison, died September 
19th, 1851. Her husband, the testator, administered on her 
estate> Subsequently he intermarried with Cornelia E. Pol- 
hill. He died on the 24th February, 1873, testate. By his 
Jast will and testament, (which was duly probated and ad- 
mitted to record,) he “treated the whole property bequeathed 
by him as his own property.” After some specific bequests, 
he devised the residue of his estate to his last wife and chil- 
dren. To his son, B. B. Miller, he gave the interest on 
$1,000 00, assiguing as a reason therefor that he had made 
“sufficient provision” for him “by deed,” and stating as a 
reason why he devised nothing to Mrs. Frances V. Schley, 
the other complainant, that he had “already made ample pro- 
vision” for her “by deed of trust,” in which he had “given 
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her,a portion greater than will fall to the share respectively ” 
of his children by his last wife. 

Complainants claim that by the terms of said marriage set- 
tlement they took a vested fee simple in the property thereby 
conveyed, and its increase, subject to the use of the rents, is- 
sues and profits thereof by the said Miller, for the mutual 
benefit of himself and said wife during their joint lives, with 
a proviso that in the event of the death of his said wife, he 
surviving, he still to have the use of said property for life. 
Now that the lite estate of said Miller is terminated, they are 
entitled to be put in possession of the property in the posses- 
sion of his executor, of the value of $40,000 00. 

John W. Carswell is executor of B. B, Miller, and they 
have demande! of him their property, also an account, and 
he refuses to comply with their request. He sometimes pre- 
tends that the whole estate, by the terms of said marriage set- 
tlement, vested iu his testator upon the death of said Rosina 
S.; whereas cwnplainants charge the contrary, and say that 
the clear inte! of said instrament was to give the fee, in the 
event of child or children born of said marriage, to said child 
or children, reserving only a life estate, to be jointly enjoyed 
so long as boil: should live and live together, and in the event 
of her deat! |) fore her husband, then for his life. At other 
times he pretei!s that, at least by the terms thereof, said in- 
strument gives io said decedent one-half of said estate; 
whereas com)\xinants charge the contrary, for the 1easons 
above assign«!, ,nd state that if said Miller was entitled to 
any right of p»-perty at all in said trust estate, (which they 
deny,) it was «\/y to one-half of the rents, issues and profits 
derived from |}\- corpus of the estate, and which had accrued 
at the time i: | came into his hands, together with the in- 
crease and pr. ii = of said rents, issues and profits, turned over 
at the time»: the corpus of the-estate. Again he pre- 
tends that t!- «re other claimants for a part of the proper- 
ty, namely: {2 +t J. Morrison and Gideon Dowse, in right 
of his wife, §.°\': Dowse, formerly Sarah Morrison, and that 
they insist (| ey are entitled with the Miller children to 
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an equal participation in said trust property. But complain- 
ants say that if said last named claimants are entitled to any 
part whatever of said estate, (which they deny,) it would only 
be an eighth each in the one-half of the aforesaid rents, issues 
and profits (and their increase) so received by Miller with 
the corpus of the estate, when he went into possession under 
said marriage articles. 

The bill then prays for an account of said property, and 
that the defendant, John W. Carswell, executor, may show 
what part of the estate now in his hands as such executor, 
was the original property of the said Rosina S., and what 
part of said estate is the direct increase or profits thereof, and 
either turn over the same or pay complainants its value in 
money ; and that the said R. J. Morrison and Gideon Dowse 
and wife be made parties defendants and their rights adjudi- 
cated in this proceeding ; also, for the writ of subpoena. 

To this bill the defendant, Carswell, as executor of Miller, 
filed a demurrer on the following grounds: 

Ist. There is no privity between himself and said co-de- 
fendants, not do complainants show by their bill such a 
case as entitles them to proceed against this defendant and 
the said Morrison and Dowse and wife as co-defendants. 

2d, There is no equity in said bill, and the complainants 
are not entitled to the relief thereby prayed, or any, part of 
such relief. 

3d. If they are entitled to any relief whatever, they have 
a complete and adequate remedy at law. 

Robert J. Morrison and Mrs. Dowse filed an answer in the 
nature of a cross-bill, admitting the facts alleged, but denying 
that by the terms of said marriage contract complainants have 
any greater interest in the property therein settled upon their 
mother than these defendants. On the contrary, they charge 
that said property, and its increase, was settled upon their said 
mother during coverture with Miller, and after her death the 
use and enjoyment thereof was given to said Miller for life, 
with power to dispose of one-half by will at his death; that as 


to the other half the power was given to their said mother to 
VOL. LvI. 8. 
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dispose of that by will at her death; but the operation and 
effect of her will, should she make one, was to be postponed 
until the death of Miller, to whom said instrument conveyed 
the use and enjoyment of the whole property for life in the 
event of his surviving their said mother, which, in fact, hap- 
pened. They state that their said mother died intestate, and 
they charge that Miller died without executing the power con- 
ferred on him by said marriage contract of disposing of one- 
half of said property by will, or of any part of the same, and 
that, therefore, by the terms of said contract the entire prop- 
erty and its increase passed to the persons who, at the time of 
Miller’s death, were the heirs of their said mother, and they 
aver that respondents and complainants were the only heirs. 
Complainants have received a large part of said property from 
their said father, to-wit: each a plantation and much valuable 
personalty, whereas respondents have received nothing. 

They pray that complainants may discover and account for 
what they have so received, and that Carswell, as executor, 
may be compelled to account to complainants and respondents 
for all the property embraced in said marriage contract, and 
its increase, and that complainants may be compelled to bring 
their said advancements into hotchpot and account for them in 
any division that may be decreed between them and respond- 
ents. Discovery is fully prayed against complainants, but 
waived as to Carswell, executor. They pray a decree settling 
all the equities between the parties, and for general relief. 

Carswell, as executor of Miller, filed a general demurrer to 
said cross-bill. 

Both demurrers were overruled, and Carswell, executor, 
excepted. 


Joun J. Jones; A. M. Ropeers, for plaintiff in error. 


S. A. Corker; W. W. Montcomery; JAmes S. Hoox; 
Perry & Berrien; E. F. Lawson, for defendants. 





ATLANTA, JANUARY TERM, 1876. 107 


Carswell zs. Schley e¢ ad. 








BLECKLEY, Judge. 


The true intention of the parties is to be sought for. That 
is the end of all construction. 

The children of the former marriage were already provided 
for. Each of them had a share of the Morrison estate equal 
to that which came to Mrs. Morrison, the mother. In antici- 
pation of a second marriage, she wished to provide for the 
possible offspring of that marriage, securing to herself, in the 
corpus, mere equality with each future child. The income 
which might accrue during the joint lives of herself and her 
intended husband she wished to go to the latter for their mu- 
tual enjoyment. In the event, however, of a separation, she 
desired it to be exclusively her own. If she survived him, 
then the whole corpus was to be hers, unless there were chil- 
dren of the marriage to share it; in which case, so much was 
to be hers as had not vested in them under the previous pro- 
visions of the instrument. If without any children of the 
marriage he survived her, the whole, or if with such chil- 
dren, her due share, was to vest in him during his life; half 
of it subject to disposition or descent, (equivalent to a vesting 
of the fee,) and the other half subject to her own disposition 
by will, and if not so disposed of, to go where the laws of the 
state might cast it at her death. We think this the most 
probable scheme of the marriage settlement; and it is one 
which the words will bear out better than any other that we 
have heard suggested or been able to surmise. 

1. The first trust declared is unimportant, being merely for 
the benefit of Mrs. Rosina 8. Morrison until her intended 
marriage with Miller. The next, after putting a negative up- 
on liability for his debts, is, “that the said property, together 
with its increase, shall remain and inure to the proper use, 
benefit and behoof of the said Rosina 8. Morrison and such 
child or children, being issue of her body, lawfully begotten 
by the said Baldwin B. Miller, to his, her or their heirs, exe- 
cutors, administrators or assigns, forever.” Out of these 
words arise an equitable estate that must be referred to one of 
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three classes—an estate tail, an estate for life, with remainder 
to future children, or an estate in fee, subject, on the birth of 
children, to become an estate in joint tenancy or in common, 
the mother and children being thenceforth co-tenants in fee. 
Tt is not an estate tail, for the terms, “such child or children, 
being issue of her body, lawfully begotten by the said Bald- 
win B. Miller,” are equivalent, in this instrument, to “such 
child or children as may be of her lawfully begotten by said 
Baldwin B. Miller;” the word “issue” being used in the 
sense of children proper, and not in the sense of a line or suc- 
cession of descendants: 25 Georgia Reports, 305. It is not 
an estate for life in Mrs. Miller, with remainder to children ; 
because (not to speak of any other reason,) subsequent provi- 
sions of the instrument show conclusively that her estate was 
to endure beyond her own life, one-half going to Miller, sub- 
stantially in fee, on condition of his survivorship, and the 
other half being subject to a life estate in him, and to final 
testamentary disposition by her. This same fact also comes 
in aid of the view above presented against the theory of an 
estate tail; as, by these later provisions, Mrs. Miller’s estate 
was to outlive her and go in the direction indicated whether 
she left issue or not, which is inconsistent with a purpose 
that the issue should take by way of entail. Two chil- 
dren were born of the marriage, and still survive, each 
of whom became a joint tenant or tenant in common with 
the mother, in the fee of the whole corpus, including the in- 
crease. For children not in esse at the execution of the con- 
veyance to take thus under a marriage settlement, a trustee 
being interposed to receive and hold the legal estate, is no 
novelty. Even under ordinary trust deeds they can take: 
52 Georgia Reports, 425; Tucker vs. Lee, this term, 

Since the constitution of 1777, joint tenancy is resolvable 
virtually into tenancy in common: 23 Georgia Reports, 325. 
Thus far the language of the settlement is free from obscurity 
or real difficulty. It will abide severe scrutiny, and bear a 
rigid application of the canons of construction. It is, more- 
over, in strict accord with a not infrequent or unreasonable 
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intention of the parties to such instrument, the setting apart 
of an equal share of the wife’s fortune to herself and each 
child of the contemplated marriage. With this much of firm 
ground to stand upon, we cannot escape the conviction that 
the interest of these children was not intended to be cut down 
or in any way modified by later provisions of the settlement. 
That the two children became entitled and remained entitled 
to two-thirds of the corpus; we must believe; and what is 
apparantly to the contrary in the latter provisions, should, if 
possible, be reconciled with, and not be permitted to destroy, 
an antecedent provision which, besides the advantage of ante- 
cedence, has the advantage of perfect clearness. We think 
reconciliation possible. The passage to be now reconciled is as 
follows: “ And it is further expressly understood between thie 
parties to this instrument, that if the said Baldwin B. Miller 
should die before the said Rosina 8. Morrison, that the above 
property, with the increase of the negroes, shall go to, and 
vest in, the said Rosina §. Morrison, to her and her heirs, 
executors, administrators and assigns forever. And it is fur- 
ther understood that if the said Rosina S. Morrison should 
depart this life, with or without issue, that the aforesaid prop- 
erty shall vest and belong to the said Baldwin B. Miller, dur- 
ing his natural life, and at his death one-half of said prop- 
erty shall go and be disposed of in such manner as he may 
think proper by last will and testament, or otherwise, to his 
heirs, executors and assigns; and the remaining half or moiety 
of said property, the said Rosina S. Morrison shall and have 
full power and authority to dispose of by last will and testa- 
ment, but should she make no disposition of it, it shall then 
vest in, and belong to, such person or persons as would be 
her heirs agreeable to the laws of the state.” It is true that 
the words “above property” in the first of these two sen- 
tences, and the words “aforesaid property” and “said prop- 
erty” in the second, seem to refer to the whole corpus; and it 
is true, also, that there is an express declaration that Miller 
was to take, on his wife’s death, whether she died “with or 
without issue.” If such terms as “subject to the foregoing 
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provisions in favor of any child or children of the marriage” 
had been inserted in the appropriate position to qualify these 
clauses, all ambiguity would have disappeared. We think 
they are to be implied. The true construction, therefore, is, 
that the whole corpus was embraced in the words “above 
property,” “aforesaid property,” and “said property” with a 
tacit qualification, that in case children were born, the words 
were to be narrowed so as not to infringe upon their rights. 
In this flexible or reduced sense, the words would mean, not 
the whole corpus -absolutely, but the whole, if Mrs. Miller 
remained sole owner; or her share, if children were born to 
share with her. She dying first without issue, Miller would 
take all; and so, too, if she died with issue, unless such issue 
were children of the marriage, in which event he would take 
all of her share only. Any other interpretation of these 
clauses would leave the children nothing, and render the pro- 
vision in their behalf utterly nugatory. Another somewhat 
pertinent passage is left to be reconciled under the third head, 
when we reach the subject of income. 

2. Having ascertained that Mrs. Miller’s interest in the 
corpus was reduced to one-third, what became of it upon her 
death? Under the language last quoted from the marriage 
settlement, it passed to Miller for his life, he having sur- 
vived her; and as to half of it, his life estate was enlarged 
substantially into a fee, whether he exercised the power of 
disposition or not; for his failure to exercise the power was 
to be attended with no consequence except the succession 
of “his heirs, executors and assigns.” As to the other half, 
Mrs. Miller had a power of disposition which she forbore to 
exercise; and, by the terms of the settlement, that half was, 
at her death, to “vest in, and belong to, such person or per- 
sons as would be her heirs agreeable to the laws of this state.” 
She died in 1851, and at that time a wife had, by the laws of 
this state, no heir but her husband: 4 Georgia Reports, 377, 
541; 23 Ibid., 142; 25 Ibid., 480, 622; 29 Ibid., 733. The 
result is that Miller acquired the whole of her third of the 
property—half by survivorship and half as her heir-at-law. 
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3. The provisions of the settlement touching income are as 
follows: “ Provided, nevertheless, and it is expressly under- 
stood and agreed upon between the parties to this instrument, 
that the mesne profits and labor of the said property, when 
divided, both of land and negroes, together with the increase 
of said negroes, shall and may be used and taken by the said 
Baldwin B. Miller, for the joint use, benefit and behoof of 
him, the said Baldwin B. Miller, and the said Rosina 8. Mor- 
rison, during their joint lives, provided they shall live to- 
gether; but if they should disagree and separate, then the 
aforesaid property shall remain with the said James Ander- 
son, in trust for the sole use and benefit of the said Rosina 8. 
Morrison.” The terms “when divided,” have reference to a 
division of the Morrison estate among the distributees of that 
estate, which seems not to have taken place anterior to the ex- 
ecution of this instrument. The terms “together with the 
increase of said negrves,” are used in a way to suggest a possi- 
ble doubt whether the increase themselves, or only their labor, 
passed with the mesne profits; but we think the latter was 
the real intention. It is not at all probable that a woman, 
herself a mother, nor indeed any other person, would, in this 
wholesale way, fasten a different title upon negro children not 
yet born, from that by which the mothers bearing them were 
to be held. The word “inerease,” wherever used in the set- 
tlement, means natural increase ; and such increase, in the case 
of slaves, would go to enlarge the corpus; and we think it 
was not the intention of the parties here to vary that general 
rule. The terms “during their joint lives,” are also open to 
some little question. As here used, do they limit the estate 
in mesne profits and labor; or do they simply define a period 
of time—the time within which the profits and labor to be 
appropriated are to accrue? We think they fulfil the latter 
office, and that it was the purpose of the instrument to dis- 
pose forever of the income accruing during the joint lives of 
the consorts; and not merely to create an estate for their joint 
lives in what accrued during their joint lives, thus doubling 
the application of the terms. We reach now the final question 
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under this head: To whom is this income, that is, the mesne 
profits and labor, disposed of? It is to be “used and taken” 
by Miller “for the joint use, benefit and behoof” of him- 
selfand Mrs. Miller, “ provied they shall live together; but if 
they should disagree and separate, then the aforesaid property 
shall remain with the said James Anderson in trust for the sole 
use and benefit of the said Rosina 8. Morrison,” (Mrs. Mil- 
ler.) Miller is to “ use and take” it. Perhaps the only right of 
Mrs. Miller, (unless in case of separation,) was to have out of 
it what she needed for her support ard comfort as his wife. But 
if it were otherwise ; if they were strictly tenants in common, 
there is no disposition of her share of the accumulation from 
it ; so that upon her death, he became entitled thereto as hus- 
band or heir-at-law. It is not quite certain that his marital 
rights would not attach upon such accumulations pending her 
life, for it will be observed that he, and not the trustee, was 
to “take” the income. It was not saddled with the trust 
proper, as was the corpus; and the use declared was not a 
separate use for the wife, but a joint use for both. In the 
event of separation, however, the trust proper did fasten on 
the income ; and this brings us to a consideration of the ob- 
ject and effect of the terms last above quoted: “ but if they 
should disagree and separate, then the aforesaid property shall 
remain with the said James Anderson, in trust for the sole 
use and benefit of the said Rosina S. Morrison.” We think 
this clause was inserted only for the purpose of controlling in- 
come, if separation should occur. The words “ aforesaid prop- 
erty ” mean the corpus; the possession of which was, doubt- 
less, intended to be in Miller up to a separation, but no longer. 
Whenever a separation took place, if at all, the trustee was to 
assume possession, and hold for the sole benefit of Mrs. Mil- 
ler until some other provision took effect in consequence of 
the death of one of the consorts. In this manner, Mrs. Mil- 
ler would be sole recipient of the income during the balance 
of their joint lives. It will be noticed that this clause is not 
in itself a complete sentence, but is part of that touching in- 
come. It need not be construed to vary any provision as to 





ATLANTA, JANUARY TERM, 1876. 113 
Wynne vs. The State of Georgia. 


ownership of the corpus; and it is thus that we reconcile it 
with what has been advanced on that subject under the first 
head. It relates to income, in the contingency mentioned, 
and to the means of securing it, and to nothing else. While 
we think that Miller became absolute owner of all uncon- 
sumed income that accrued up to Mrs. Miller’s death, we dis- 
cover no ground for extending his right to more than one- 
third of the income that accrued afterwards, From the time 
of her death, he was a tenant in common with the two chil- 
dren of the marriage, in both corpus and future profits. 

4, Although it results from what has been said, that, in our 
opinion, the two Morrison children have no right to any of 
the property in controversy, still, we are pretty sure that un- 
der the circumstances, none of the parties to the original bill 
were improper parties. The construction of a very peculiar 
and dubious instrument was to take place, and in the judg- 
ment of construction all these parties had an interest. It was 
right to afford all an opportunity of being heard, and it was 
economical to concentrate the hearing in a single suit. If any 
of the defendants had wanted to shun controversy, the re- 
source of disclaimer was open to them ; and even if they had 
not defended that far, but had made default, the chancellor 
could and would have protected against cost such as proved 
to be legally disinterested in the property, and who asserted 
no interest. The question of cost is subject to discretion. 

Without concurring with the judge below in all his reasons 
for retaining the original bill, we affirm his judgment over- 
ruling the demurrer to the same; and reverse his judgment 
as to the cross-bill. Let the cross-bill be dismissed. 


ANDERSON WYNNE, JR., plaintiff in error, vs, THE STATE 
oF GEorGIA, defendant in error. 


1, On an indictment for murder the court should not give the law of volun- 
tary manslaughter in charge to the jury, if there be no evidence which 
would authorize the jury to consider that lower grade of homicide; but if 
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there be sufficient evidence to create a doubt, however slight, upon the 
point of whether the offense be murder or voluntary manslaughter, and if 
one of the defenses urged by defendant’s counsel be, that the facts make a 
case of voluntary manslaughter, and if the attention of the court be called 
by counsel thereto, the court should instruct the jury upon the law of vol- 
untary manslaughter as well as of murder; otherwise the jury would be 
deprived of their privilege to pass upon the facts, and the defendant would 
’ be denied his right to have them try every issue of fact, 

. It is not error to call the jury’s attention to physical facts, such as the ap- 
pearance of the pistol and cartridges used in the difficulty by the deceased, 
as circumstances which they may invoke to settle the conflict in the testi- 

' mony of witnesses, especially where the court says distinctly in connection 
with this part of his charge that he neither expresses nor intimates any 
opinion as to the effect thereof. 

. The pistol, though fired off after the rencontre is over, may go to the jury 
for their inspection, and its condition as found at the close of the fight may 
be described by witnesses who saw it then and before it was altered by 
firing ; but no experiment by firing, or otherwise, if made without defend- 
ant’s consent, and after the homicide, should be admitted as evidence, It 
might result in the improper manufacture of testimony after the close of the 
affray. 

. Witnesses may testify about the appearance of the pistol and cartridges at 
the close of the fight, marks of indentation or the want of such marks, as 
indicating whether other barrels had been snapped or not, and all other 
facts connected with the pistol and cartridges unaltered from their condi- 
tion at the close of the fight; and upon further testifying that they are fa: 
miliar with such weapons and their use and practice, they may give their 
opinions upon the question, whether the appearance of the pistol, cartridges, 
marks and indentations, or their absence, indicate that other, and how 
many, barrels had been snapped; the jury, of course, being free to form 
their own opinion and draw their own conclusion from all the testimony. 

5. The flight of the accused, where and when arrested, whether he resisted 
or not, how he was armed, and all the circumstances atterfding his arrest, 
are admissible to be considered by the jury for what they are worth, 


Criminal law. Charge of court. Evidence. Before Judge 
PottLe. Hancock Superior Court. October Adjourned 
Term, 1875. 


Reported in the opinion. 


GrorGE F. Pierce; J. T. Jorpan, for plaintiff in error. 


SamueL LumpkK1n, solicitor-general; SEABORN REESE; 
Cuar.es W. DuBoss, for the state. 
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JACKSON, Judge. 


The defendant was indicted for murder in the county of 
Hancock. A colored man himself, he was charged with the 
murder of another man of color by the name of John Bruce. 
The homicide was perpetrated with a long pocket-knife. The 
fatal stab severed two of his ribs, cut his lungs in two, and 
entered his heart, causing death in from two to five minutes. 
The defendant was found guilty, and moved the court for a 
new trial on the grounds disclosed in the record; the court 
overruled the motion on all the grounds, and error is assigned 
here on each of them. 

1. The first ground is that the court refused, as requested, 
to charge the law of voluntary manslaughter, and to read the 
sections of the Code bearing thereon. Taking the request 
altogether, we think it was properly refused, because the evi- 
dence hardly justified the language of the charge requested, 
that deceased “interfered” in the heated and angry quarrel 
which the accused had with Cornelius Brown and others. 
No portion of the evidence will justify the impression which 
would probably have been made that deceased interfered an- 
grily or improperly in a heated quarrel or participated in any 
quarrel. All the testimony shows that he interposed for 
peace only. Therefore we think that this request, considered 
altogether, is not sound law applicable to the facts proven on 
the trial. But the important question is, not whether the 
court erred in his refusal to charge the precise language re- 
quested, but whether he should, under the facts here, have 
given in charge the law of voluntary manslaughter in his 
own language or in the language of the Code. His attention 
was called specifically to that law, and he said to the jury in 
his charge that he declined to give them in charge the law of 
voluntary manslaughter, because the case which the facts made 
was either murder or justifiable homicide, thus excluding from 
their consideration the whole law of voluntary manslaughter, 
and not permitting them to consider that grade of homicide at 
all. Ifthe court below was right that under no view of the 
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facts proven could there possibly have been a verdict of guilty 
of voluntary manslaughter, then he should not have given 
the law in respect thereto in charge; but if the facts proven 
created a doubt, however slight, that the case might be graded 
below murder, then the court should have given the jury the 
opportunity to pass upon that doubt. If he had been re- 
quested to charge the law of involuntary manslaughter, he 
should have declined to charge that law ; because it is impos- 
sible that the accused could have been guilty of that offense 
under the facts proven in this case. Or ina case where the 
question is one of insanity alone, everybody admitting that if 
the accused were sane the crime would be murder, in such a 
ease he should decline to charge the law of voluntary man- 
slaughter ; but in a doubtful case, though the doubt be slight, 
the court must not solve that doubt arising on the facts; for 
if he does, and if this court affirm his judgment, that court 
and this will decide doubtful facts, and the right of trial by 
jury will be practically gone. This general subject has been 
often before this court, and we think that every opinion and 
judgment pronounced upon all the phases in which it has been 
presented may be harmonized upon this view: that where it 
is clear as noon-day that the accused must be guilty of mur- 
der or not guilty at all, the court may decline to incumber the 
case with immaterial and irrelevant law; but if there be cloud 
or mist, or spots upon the sun’s disk, and the defense is based 
in part upon the obscurity of this light, and the attention of 
the court is called thereto by counsel, then the court must 
permit the jury to look at the whole law and all the facts, and 
discover for themselves the light of the truth as it shines upon 
the entire case. In the language of the present chief justice, 
in Washington vs. The State, 36 Georgia Reports, 222, “if 
there is no evidence which would authorize the jury to find a 
verdict for any grade of homicide less than murder, then such 
charge (on voluntary manslaughter) ought not to be given ;” 
and in the language of the head-note, in Crawford vs. The 
State, 12 Georgia Reports, 142, “ where the defendant is put on 
trial for murder and there is any doubt as to the grade of homi- 
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cide of which he is guilty, it is the duty of the court clearly 
and distinctly to instruct the jury as to the law, defining the 
several grades of homicide, and then leave it to the jury to 
find from the evidence of what particular grade he is guilty.” 

The decisions of this court on this subject will be found 
collated in the late work of Judge Hopkins, on our penal 
laws, paragraph 850, et seq. ; and the question is discussed in 
many forms in the cases there cited. All the cases, we think, 
certainly nearly all of them, may be reconciled with each 
other and harmonize on the line above indicated. 

The question in this case, then, is this: might not the jury, 
upon the facts proven, have found the accused guilty of vol- 
untary manslaughter? Should they not have been permitted 
to consider the testimony in the light of that law? Is there 
not some doubt arising upon these facts that the accused, 
whilst not justifiable, may have acted upon a sudden heat of 
passion and without malice? Is there not some evidence, 
which, if believed by them, would have created such a doubt 
that they should have been permitted to solve it? We think 
that there is, not that we mean to say that the facts make 
him guilty of voluntary manslaughter; on that we express 
no opinion, as the case will be tried again, and the jury should 
be left free to find for themselves on the facts; all that we 
mean to say is, that the facts make doubts which they should 
have the opportunity of considering and solving. It was 
night, everything in more or less of darkness; the evidence 
was conflicting ; the men had never had a previous quarrel ; 
there was some testimony that blows were stricken, or that 
the deceased shoved the accused ; the pistol was fired either 
before or immediately after the fatal stab with the knife; it 
might have been drawn, if not snapped or fired, before the 
stab; the accused might have seen it before it was snapped or 
fired at him, and therefore before he was assaulted, and have 
been too quick to be entirely justified, and yet in danger 
enough to use his knife in a sudden heat of passion ; all these 
facts and contradictions make such a melee of confusion and 
doubt as to make it proper for the court to instruct the jury 
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upon the law of murder, of voluntary manslaughter, and of 
justifiable homicide. We are all of opinion that had the law 
of voluntary manslaughter been given in charge, and had the 
jury found a verdict of murder, the finding should not have 
been disturbed ; but we all also think that the court should 
not have withheld from the jury the consideration of the in- 
ferior grade of homicide. 

2. The second ground for the motion is that the court 
erred in calling the attention of the jury to physieal facts 
connected with the pistol and cartridges, as bearing upon the 
conflict of testimony. We think the charge fair and impar- 
tial throughout; and as he qualified his reference to these 
physical facts by declining to express or intimate any opinion 
thereon, we see no error in this part of the charge. 

3. The third ground is that the court erred in allowing the 
pistol and cartridges to be placed before the jury for their in- 
spection, over defendant’s objections. We think that the court 
should have permitted the jury to have and inspect the pistol, 
and that then the witnesses should have been questioned as to 
its condition at the end of the rencontre. It had been fired 
off after the fight; we do not think that any new testimony 
should have been manufactured by firing off the pistol or other- 
wise changing its condition from what it was at the close of the 
fight, without defendaut’s consent; but we can see no objec- 
tion to the pistol being exhibited to the jury and inspected by 
them, with testimony as to its appearance, how it was fired, 
the indentations or marks upon the cartridges indicating 
whether any, or how many barrels had been snapped, and 
everything about it as it was when the difficulty closed. 

4, The fourth ground is that the court allowed a witness 
to express his opinion whether the cartridges had been punc- 
tured by snapping them before they were fired. We think 
that any witness, after stating the appearance of the pistol and 
cartridges with indentations or the absence of indentations, 
and that he was familiar with the use of the weapon from hav- 
ing practiced frequently with it, should have been permitted 
to express such an opinion, with the right of the jury, of 
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course, to form and find their own opinion upon all the evi- 
dence. 

5. The last ground of the motion for a new trial is that 
the court erred in allowing the fact to be proven that when ar- 
rested in Wilkes county, a week after the difficulty, defend- 
ant had on his person and in his buggy, the knife with which 
the fatal blow was probably given, with stains of blood upon 
it, a double-barrel gun, and a five-shooter pistol. The flight 
of the accused, the time when and the place where arrested, 
the manner of the arrest, how he was armed, and whether he 
resisted, and all the circumstances connected with the arrest, 
we consider proper evidence to be submitted to the jury to 
be weighed by them for what they are worth. We reverse 
the judgment, and direct a new trial on the ground that the 
court erred in not instructing the jury upon the law of volun- 
tary manslaughter, and in not permitting them to consider 
the facts in-the light of that grade of the law of homicide. 

Judgment reversed. 


AsHER AYERS, plaintiff in error vs. DENNIs DALY, defend- 
ant in error. 


(Jackson, Judge, having been of counsel in this case, did not preside.) 


1, A bill for account cannot be turned by amendment into an action for 
breach of warranty as to the quality of goods sold by the defendant to the 
plaintiff in an accounting which took place; more especially, if at the time 
of making the amendment, a separate action on the warranty would have 
been barred by the statute of limitations, 

. Where the bill touching a Confederate transaction alleges no conversion 
of any part of the goods delivered to the defendant for sale and no failure 
to return goods unsold, but claims the proceeds of sales made, it is error to 
decree for the’ value of the goods in United States currency at the time 
when they ought to have been accounted for, instead of the value of the 
proceeds of a fair sale when the goods were or ought to have been sold. 

3. The bill cannot be amended before the master. 


Equity. Amendment. Statute of limitations. Damages, 
Before Judge Hii. Bibb Superior Court. April Term, 1875, 
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During October, 1864, and February, 1865, Daly deposited 
with Ayres certain goods which the latter was to sell on com- 
mission. They yielded over $12,000 00 in Confederate money. 
While some of this money was in hand, Ayres agreed with 
Daly to invest thesame in cotton under shelter. This was a 
gratuitous undertaking for the accommodation of the bailor, 
and without compensation to the bailee. About the month of 
May, 1865, the parties had a settlement. Ayres rendered an 
account of sales, and turned over to Daly warehouse receipts 
for twenty-nine bales of cotton, which, at seventy-five cents 
a pound, would equal the amount which was to have been in- 
vested. Certain of the goods remaining unsold were returned, 
and the settlement was treated by the parties as full and com- 
plete. 

No attention was given to the cotton until the fall of 1865, 
when much of it was found to have been damaged and wasted, 
and only part of it under shelter. Six bales had: never been 
under shelter, but lay all the time in the warehouse yard, 
which fact appears to have been previously known directly to 
neither party. Shortly after ascertaining the condition of the 
cotton, Daly brought suit against Ayres for reclamation on 
account of its bad order and waste. This action was never 
tried, but is still pending. 

In 1869 Daly filed his bill praying that Ayers might be 
compelled to account for the amount received by him for the 
sale of the goods bailed, and to pay what should be found 
equitably due on account of said sales; also that the receipt 
given by the bailor on the settlement might be delivered up 
and canceled, and for general: relief. The bill charged the 
bailment of the goods; that the goods were sold; that Ayers 
represented he had invested a portion of the proceeds in cot- 
ton; the settlement as to the same, the delivery of the ware- 
house receipts, the bad condition of the cotton, ete. 

The case was referred by the court toa master. In the 
course of the proceedings before him, in January, 1875, com- 
plainant amended his bill, charging that when the settlement 
was made he supposed that his money had been invested in 
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the cotton covered by the receipts, but in fact it had not been. 
That the defendant had mingled that money with his own, 
and therewith bought several lots and varieties of cotton in- 
discriminately in his own name; that had he invested com- 
plainant’s money specifically in cotton, as he agreed to do, 
and might have done, and taken reasonable care of the cotton, 
complainant would have realized therefor $5,000 00, or other 
large sum; and that by his failure so to do complainant had 
been injured and damaged in the aforesaid amount. The 
amendment prayed an account for the twenty-nine bales of 
cotton called for in the receipts or the full value thereof, and 
for general relief in that behalf. 

The defendant demurred, before the master, to the bill as 
amended, on the following grounds: Ist. for want of equity ; 
2d. because of a complete remedy at law; 3d. because the 
matter of the amendment was a distinct cause of action; 4th. 
because said matter had not accrued within four years, and 
was barred by the statute of limitations; 5th. because the bill 
was not amendable, the case being before a master. 

The master allowed the amendment, overruled the demur- 
rer, heard evidence and made his report, which was to the 
effect that Ayers had fully accounted for all of the goods of 
Daly which had come into his possession except thirty-one 
and three-fourths gallons of peach brandy, which he found 
to have been worth $5 00 per gallon at the date of the set- 
tlement before alluded to. He therefore reported that Daly 
should recover of Ayers $158 75. To this report both parties 
excepted ; Ayers, because the master considered the amend- 
meut filed while the case was before him and heard evidence 
thereunder; because he overruled his demurrer to the bill, and 
because the finding as to the brandy was contrary to the evi- 
dence; Daly, mainly because the master had found that Ayers 
was neither liable for the twenty-nine bales of cotton before 
alluded to, nor for the six bales thereof which had never been 
under shelter. 

The questions arising upon the exceptions were submitted 
to the chancellor without the intervention of a jury. He 

VOL. LVI. 9. 
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sustained the report except in two particulars, to-wit: Ist. He 
allowed interest in favor of Daly on the value of the afore- 
said peach brandy from the date of the settlement. 2d. He 
found that Ayers was liable for the difference in value be- 
tween the six bales of cotton in their actual condition, and in 
the condition represented in the cotton receipts, with interest 
from the date of the settlement. This difference he placed at 
fifteen cents per pound. It was decreed accordingly. To this 
judgment Ayers excepted. 


Nisset, Bacon & Hives; R. F. Lyon, for plaintiff in 
error. 


LANIER & ANDERSON, Hitt & Harris, for defendant. 


BLECKLEY, Judge. 


Bailment of goods to be sold, reception of the proceeds, and 
failure to pay them over, will constitute a complete cause of 
action. Gross negligence in executing a separate agreement 
to invest the proceeds of sale in cotton, and damage there- 
from, will constitute another complete cause of action. War- 
ranty, express or implied, as to the quality of cotton turned 
over in place of money retained or misappropriated, and 
breach of such warranty, will constitute another complete 
eause of action. The whole record, taken together, discloses 
two bailments, and an intermediate agreement to invest in 
cotton the Confederate money which had already been de- 
rived from the sale of goods embraced in the first bailment. 
Thus far there is certainty. Another contract possible to be 
inferred from the facts, is one of implied warranty as to the 
cotton. This contract, if one at all, dates in or about May, 
1865, and arises out of the accounting which then took place. 
The uncertainty which environs it is due chiefly to the doubt- 
ful manner in which Ayers executed his undertaking to in- 
vest in cotton. If, instead of investing Daly’s money in this 
cotton, the cotton was his own, and he, for that reason, is to 
be regarded as selling it to Daly when he turned over to him 
the warehouse receipts, then there may be no obstacle to rais- 
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ing an implied warranty as to quality. On the other hand, 
if Daly’s money was invested in this cotton, there is no sem- 
blance of warranty, whatever room there may be for an action 
founded on gross negligence in executing the agreement to in- | 
vest. The original bill was grounded on bailment, and was in 
the nature of an action for money had and received. It went 
for the proceeds of goods sold, and alleged that the goods were 
sold. It prayed for an account of the amount received from 
sales, and for payment of such amount as might be found 
equitably due on account of said sales. It repudiated the ac- 
counting which had taken place, and prayed for the cancella- 
tion of the receipt which the complainant had given on that 
occasion. It stood upon the complainant’s right to the money 
which had accrued from the sale of his goods. It made no 
charge that any of the goods were unsold, or that any of them 
had been converted by the defendant, or that any demand had 
been made for their return, or that there was any default in 
not returning them. It made no charge that the defendant 
had agreed to invest the proceeds in cotton, or that he had 
made any breach of such agreement, or that he was under any 
obligation to invest the money or to exercise any care or dili- 
gence touching the investment of it, or touching the protection 
or preservation of any cotton. The defendant’s agreement to 
invest came out. in the amendment and in the evidence, but 
was not alleged in the original bill. The sole contract set up 
by the latter was the contract of bailment; and the breach of 
it alleged was in failing to account for and pay over the pro- 
ceeds of sale. It was averred that the goods were sold whilst 
the complainant was absent in the military service; and that 
averment, with the dates of bailment and other facts in the 
case, show that it was not expected that other than Confed- 
erate money would be received for the goods; and it is not 
alleged or proven that any other was received. The original 
bill, properly eonstrued, was simply a suit to avoid the prior 
receipt, and to recover the money which the goods produced, 
or its value, offering to allow credit for commissions, and for 
the amount actually realized from a sale of the cotton. 
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1. Thus construing the bill, we think it was not amend- 
able so as to turn it, in whole or in part, into an action for 
breach of warranty as to the quality of any part of the cotton 
turned over in the accounting which had taken place between 
the parties. That accounting was repudiated by the com- 
plainant and he fell back upon his original right. He sued 
for the consideration which he gave for the cotton, and he was 
not entitled to reclaim that and at the same time contend for 
the difference between the value of the cotton as it was and 
the value of it as it ought to have been. Inasmuch as he re- 
tained the cotton, treating it as sold to him by the defendant, 
its value as it was would, on that theory, be the measure of 
the credit for it to which the defendant would be entitled. 
And to limit the credit thus is consistent with the bill; 
whereas, to decree affirmatively for the difference between the 
value of the cotton as it was and its value in a better condi- 
tion, would be appropriate to a wholly different action. The 
chancellor, acting on the idea of implied warranty, modified 
the master’s report, and rendered such a decree as to six bales 
of the cotton. Such a recovery could rest, perhaps, in a court 
of law, either on a breach of warranty or on a failure to ex- 
ercise due care and diligence in executing the agreement to 
invest—on the former, if the cotton was not bought with 
complainant’s funds, and on the latter if it was. But neither 
warranty nor agency to invest is averred in the original bill ; 
and the breach as to either would be a new and distinct cause 
of action from that which is averred therein. Moreover, the 
amendment was not filed until an action on the supposed war- 
ranty, if then first brought, would have been too late; and 
the bar of the statute would probably have applied equally to 
an action for the omission of diligence in executing the agen- 
cy to invest. 

2. The exception by the defendant to the master’s report, 
as to the item of brandy, ought to have been sustained. The 
brandy was valued, not as an article sold for Confederate 
money while the complainant was absent in the military ser- 
vice, but as if it had remained on hand at the time of settle- 
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ment in May, 1865, and was then worth so much in United 
States currency. The bill contained no allegation, and there 
was properly no evidence, warranting it to be thus dealt with- 
When a party sues for one grievance he must not recover for 
another. 

3. No authority has been produced to us, and we know of 
none, for the novel and extraordinary practice of amending a 
bill before the master. On principle, we are clear that the 
master has nothing to do with receiving amendments. He is 
to act on such pleadings only as belonged to the case when it 
was referred to him. The judge orders the reference because 
the pleadings, as they stand, are ready for the master’s work, 
and make a case needing his services. If the case could un- 
dergo changes before the master himself, by amendments sub- 
mitted to him, the very reasons which induced the reference 
might be amended away, and the master’s functions be made 
wholly useless. Each amendment to the bill, if important 
enough to vary materially the complainant’s case, reopens the 
bill to demurrer. After such an amendment the judge, if 
aware of it, might not want the master’s services. It seems 
to us wholly inadmissible for the latter to proceed as he did 
in this case, taking cognizance of an amendment, hearing it 
on demurrer, overruling the demurrer, and taking evidence 
touching the new facts alleged. This is turning the master’s 
office into a court of equity, and for the time being, raising the 
master to the office of judge. It may be that under our broad 
statutory provisions the pleadings are amendable without 
special leave, while the case stands on a reference, but if so, 
. the amendments are to be filed, not with the master, but in 
the clerk’s office; and for them to reach the master some or- 
der of the court or of the judge would be necessary. In the 
absence of such an order, the master should proceed without 
noticing them, dealing with the case as it existed when it was 
referred. 

Judgment reversed. 
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Aveustus H. LEE, executor, plaintiff in error, vs. FoRTUNE 
N. Catsoum et al., defendants in error. 


1. When this case was here before it was ruled that the following items of 
testator’s will—“I loan to my wife during her natural life $5,000 00; also 
that my executors purchase for my wife a negro woman or girl, such as she 
may select, the same to be loaned to her her lifétime, the same to be pur- 
chased out of the proceeds of my property.” ‘It is my will and desire 
that at the death of my wife the money loaned her, and the negro to be pur- 
chased by my executors, be sold, and equally divided amongst all my chil- 
dren and my grand-daughter, Elderenda Brown” * * *—created a life 
estate in the wife with remainder to the children and grand-daughter, and 
that “it was the duty of the executor so to execute the will as to effect that 
intention by investing the money, paying the widow the interest thereof 
during her life, and at her death to divide it equally among the children 
and grand-daughter, as directed by testator’s will.” This ruling was in 
this case and between these parties, and as far as it goes, is res adjudicata. 

. A decree in favor of the widow against the executor on a bill brought by 
her and answered by him, in which he sets up no defense in behalf of the 
remaindermen, but admits that the corpus is due the widow under the will, 
and defends solely on the ground that he has not enough assets of the es- 
tate wherewith to pay her, is no protection to the executor against the 
claim of the remaindermen for whatever corpus of this estate came into his 
hands in available assets, It was his duty to make these remaindermen 
parties by cross-bill, or by his answer in the nature of a cross-bill, or at 
least to have defended the widow’s suit by setting up their right in remain- 
der to the corpus, and having the will construed and their rights adjudi- 
cated; much less will he be so protected when his whole defense shows 
that he was endeavoring to protect his own private interests without the 
slightest regard to the trust he had undertaken, and when on a bill to open 
and review that decree in favor of the widow and to enjoin its collection, 
he swore that he “made no resistance and was not disposed to contest any 
matters with her,” and again, that he supposed her bill “was simply an 
effort on the part of the complainant in said case to set up and establish 
her claim to said legacies against the estate of said Henderson, and this 
your orator did not and does not now pretend to resist,” and when this 
whole bill of review and for injunction, sworn to by him, shows that it was 
filed solely to protect his own private estate. 

3. Any money paid by the executor to the widow, whether voluntarily or 
under a decree so obtained, should have been the interest of this estate, 
and no part of the corpus, in order to protect the executor against the re- 
maindermen, and as the evidence is sufficient to sustain the verdict of the 
jury in finding the sum they did, as available corpus in his hands, we will 
not control the discretion of the court below in refusing to grant a new 
trial. 
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Administrators and executors. Res adjudicata. Remain- 
der. Estates. Before Judge HALL. Newton Superior Court. 
September Term, 1875. 


Reported in the opinion. 


J. J. Fioyp, for plaintiff in error. 


Amos T. AKERMAN; CLARK & Pace, for defendants. 


JACKSON, Judge. 


Fortune N. Chisholm and three others brought their bill 
against Lee, the executor of Isaac P. Henderson, deceased, 
in which they alleged that they were entitled to certain prop- 
erty under the will of said Henderson, and particularly to an 
estate in remainder, in $5,000 00 in money, and in the value 
of a negro girl to be purchased by the executor for Mrs. Ruth 
Henderson, the wife of the testator; that by virtue of said 
will the said Ruth Henderson took a life estate in said 
$5,000 00, with remainder to complainants, and five others, 
children of said Isaac P. Henderson; that the negro girl was 
not purchased by the executor, but her equivalent in money 
went, by the terms of said will, to the said Ruth for life, with 
the remainder over to these complainants and the other chil- 
dren; that the assets of the said estate which came to the 
hands of said executor were sufficient to pay the said legacies 
for life, yet, that the said executor did not pay the $5,000 00, 
or the use or interest of the same over to the said Ruth for 
several years; that the said Ruth instituted suit in equity for 
her interest under the will, and after some litigation a decree 
was had in her favor for the sum of $7,279 40; whether this 
sum so recovered is the interest or principal and interest due 
the said Ruth is to be determined by the pleadings and proof 
in that case; that if the decree included the principal sum of 
$5,000 00 loaned to said Ruth, and the amount of money 
proper and necessary to purchase the negro girl, then said 
decree, was erroneously rendered, and cannot excuse said exe- 
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cutor from accounting for the remainder with complainants, 
because they say it was the plain duty of the executor to have 
protected complainants as remaindermen either by bond and 
security for the repayment of the principal after the death of 
the said Ruth, or to have set up in his answer that said Ruth 
was entitled only to the interest on said sum; that said exe- 
cutor did not avail himself of these plain legal defenses, but 
relied on an insufficient answer, appearing without counsel in 
said important cause; that said executor paid over to the said 
Ruth the amount fixed by said decree, and sets up that said 
decree binds complainants and discharges him from paying 
them anything ; whereas, they allege that said decree was the 
result of fraud or accident, of gross negligence or mismanage- 
ment by said executor; that the executor should have pro- 
tected the rights of complainants, and failing to do so is 
chargeable for such dereliction ; that said Ruth died in 1872, 
and that complainants are now entitled to the corpus of this 
estate, and they pray, waiving all discovery, for account and 
settlement. 

To this bill the defendant, Lee, filed a full answer, setting 
forth the assets which came into his hands, their nature, and 
what he realized from them, and pleaded the judgment re- 
covered by Mrs. Henderson and the payment thereof in bar 
of complainants’ recovery. He also states that it was his duty 
to execute the will as construed by the court in that case; 
that complainants, as privies, are concluded by it; that they 
were all advised of the pendency of said suit of the said Ruth, 
and the rendition of the judgment, and should have protected 
themselves by a proper legal proceeding ; he denied that the 
decree was the result of fraud or accident or negligence on 
the part of defendant. 

The inventory and appraisement of Henderson’s estate was 
introduced in evidence, the will and bill and decree in favor 
of Ruth Henderson, and the receipts of her counsel for the 
money due under that decree. The only oral evidence sub- 
mitted was that of John Harris, who swore that he had no 
recollection of being notified by Lee of the pendency of the 
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suit of Mrs, Henderson; he got his share of Confederate 
money ; also, the evidence of Robert J. Henderson, that he , 
saw the money paid to Mrs. Henderson, his mother, by the 
executor ; that he received his part of the Confederate money ; ' 
that his mother died in October, 1872; that the executor gave 

‘up to him his larger note on his affidavit that it was given for 
negroes; that he was afterwards sued on it, and judgment 
went in his favor on the statute of limitations ; also, the evi- 
dence of Mr. Akerman, who swore that a proper fee for de- 
fending this case would be from $250 00 to $500 00; also, 

that of Anderson, which is immaterial ; also, that of John T. 
Henderson, who swore that he owed the estate $2,100 00, and 

the executor owed him about $1,800 00, and they exchanged 
notes ; he gave his note to the executor for the difference, on 
which he was afterwards sued, and was protected by the stat- 

ute of limitations. 

The inventory and spgusiemnent seem to be as follows: 



















Household and kitchen furniture,. ........ 







One glenemme carving#,. 2 ws ttt tect ee eee es 500 00 
One negro man, Carter, fifty years old, . . .... +. + + + 2,500 00 
One negro woman, Lucy, sixty years old,. .....-. ~. + »« « 0000 00 






po PT CTT Tee Ce Te 







NOTES, INTEREST, TO 6TH MARCH, 1863: 










B. F, Carr, note, two credits,. ...... 6S Be ee ee $1,304 00 
Due July 25th, 1856, amount due, principal and interest,. . . . 1,665 85 
B. F. Carr, due-bill, due August 20th, 1865,. .... $ 400 00 

I RN fee a ead Se. oo See) ae Oe ep ae 443 16 
B, F. Carr, note, due 27th November, 1864,. . . . . 4,000 00 

DOLCENE C055 4 a oe 8 Se OS Oe ee ee 4,077 77 
BD, F. Case, notes house, DB. Y. Gate. ws 5. ow 6 ls ee 5,000 00 
B, F, Carr, note, due 25th July, seed sscses « SS 

a a ee a ae a ee I,1I2 52 
J. T. Henderson, note, due January 34, "1859, oo 0 « 6 8008 §3 
Two payments interest, $673 26,...... coe oe a oo BES IR 
Robert J. Henderson, note, due 11th July, 1861,. . . ¢ 450 00 

Ee a ee ae ee er ae eee en ae 565 06 
A. H, Lee, note, due 25th February, 1864,. ...... 186 00 

RU NICE, 6. 6 kk 4m HH ee. os We ae ae 199 56 


Robert J. Henderson, note, due October 6th, 1861. . . . 22 00 
SRM BSG is Se Rs ‘ 
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J. H. Berry, note, due December 25th, 1862, 

Interest, $4 55, 

Fi. fa., J. H. Berry, principal, 
Interest, $120 49, 
Confederate certificates, 

Of this inventory the executor shows a satisfactory disposi- 
tion of the household and kitchen furniture, carriage and 
negroes, of the first notes of Carr, and of most of the other 
assets, except the $5,000 00 note, reduced to $3,500 00, and 
J. T. Henderson’s note and some smaller items; that is, it is 
unnecessary for this case to make a point upon them, enough 
being left for our conclusion on the propriety of the verdict. 

The following items of the will only are important for the 
adjudication of the case, viz: “I loan to my wife, during her 
natural life, $5,000 00; also, that my executor purchase for 
my wife a negro woman or girl, such as she may select, the 
same to be loaned to her her lifetime, the same to be pur- 
chased out of the proceeds of my property.” 

“It is my will and desire that at the death of my wife the 
money loaned her, aud the negro to be purchased by my exe- 
cutors, be sold and equally divided amongst all my children 
and my grand-daughter, Elderenda Brown.” * . . 

The bill of Mrs. Ruth Henderson claimed that the sum of 
$5,000 00 and the value of the negro woman at the time of 
making said will, be paid over to her. 

This bill was answered by the executor, who admitted the 
item of the will as charged, the death of the testator, and that 
he himself qualified as executor, and possessed himself of the 
things set out in the foregoing inventory except the household 
and kitchen furniture, carriage and mules which were given 
absolutely to Mrs. Ruth Henderson; that a negro woman, 
such as she would have selected, was worth, in good money, 
about $800 00 or $900 00. The answer said nothing about 
the estate in remainder, but in reply to specific questions, ad- 
mitted the facts set out in the bill, but disputed the amount 
of assets charged against him. 

On this bill and answer, the jury found a verdict for com- 
plainant for $7,279 40, and on this verdict a decree was en- 


/ 
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tered up, but signed by the solicitor of the complainant and 
not by the chancellor, dated March 29th, 1871. Afterwards, 
on the 23d of May, 1871, an injunction was sued out against 
the said Ruth Henderson restraining the collection of said 
decree which was proceeding to levy upon the individual 
property of the executor, on the ground that the same was 
illegally signed as aforesaid, and the bill prayed that the said 
decree, and proceedings on which it was founded, might be 
reviewed. This bill alleged that “he made no resistance and 
was not disposed to contest any matters with her,” and that 
“he supposed her bill was simply an effort to set up and es- 
tablish her claim to said legacies, against the estate of Hen- 
derson, and this he did not and does not now pretend to re- 
sist,” and the whole bill of review shows he was for protecting 
himself, and not these remaindermen. To this bill a very 
long answer was filed in which she, Mrs. Henderson, set forth 
all her grievances, charging him with abundant assets to pay 
her debt, that he, the complainant, was sworn as a witness 
himself on a former trial, and on a cross-examination admitted 
that her son who had owed the testator some $2,200 00, had 
exchanged notes with him, whereby he had paid him some 
$1,800 00 and given his note for the balance, and that he had 
a judgment against Carr for $3,500 00, and yet refused to 
pay her a cent; that the complainant had married her daugh- 
ter, but her daughter had died before her father, the testator, 
and this was the reason she believed he had treated her so 
badly. 

Upon the coming in of this answer at the September term, 
1871, of the court, an order was passed revoking the former 
decree, and entering up another one for the same amount sign- 
ed by the chancellor, and annulling the injunction because 
there was no equity in said bill except the illegal signing of 
the decree as aforesaid. On this last decree the money was 
paid by the executor to Mrs. Ruth Henderson. 

In his answer to the bill of the present complainants the 
executor admits the following available assets: $3,500 00 
against B, F. Carr, with interest from 28th September, 1867 ; 
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also $1,441 13, the difference between Henderson’s and the 
executor’s notes, paid him by Henderson; also $166 00, sale of 
thirty acres of land; also small note on R. J. Henderson for 
$32 00; also the value of Confederate money on the small 
note of this defendant, say $10 00, which, without computing 
interest, make the aggregate sum of $5,139 13; whereby he 
claimed in his answer that he paid Mrs. Ruth Henderson 
$376 62 more than all said available assets. 

At the January term, 1875, of this court this case was here 
before us; (see 54 Georgia Reports, 611;) it was then ruled by 
this court that “the testator did not intend that the principal 
of the money bequeathed to his widow during her life should 
be destroyed in the use of it by her, but, on the contrary, he 
intended that his children and grand-daughter should have 
it after her death, and to carry out that intention his execu- 
tors were appointed to execute his will, and it was their duty 
so to execute it as to effect that intention by investing the 
money, paying the widow the interest thereof durifg her life, 
and at her death to divide it equally among his children and 
grand-daughter, as directed by testator’s will;” and this case 
was 60 ruled on the authority of Thornton vs. Birch, 20 Geor- 
gia Reports, 793. 

The judgment of this court rendered in this case then, as 
contained in the remittitur transmitted to the court below, was 
“that the judgment of the court below be reversed on the 
ground that the court erred in deciding that it was the duty 
of the executor, under the will of the testator, to pay over to 
Ruth Henderson, his widow, the $5,000 00 loaned her in the 
4th item of the will.” 

The case comes back to us now with the additional facts con- 
tained in the record of the bill filed by Mrs. Ruth Hender- 
son against the executor,.and all the proceedings consequent 
thereon, and the final decree rendered on those proceedings, and 
the payment of the money to her by the executor under that 
decree. On the trial of that case the court charged the jury, 
Ist. “That if an executor sets up a decree against himself as 
a reason for a departure from the terms of the will, he must 
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show that either the pleadings filed to obtain the decree were 
made to have the will construed, or that under the pleadings 
evidence as to the construction was submitted, and the decree 
rendered in effect construing the will, and directing the exec- 
tor what to do under the will.” 2d. “That in this case Lee must 
show that a construction of the will was asked for either by the 
bill or answer in the case of Ruth Hendrrson against himself, 
or that evidence as to its construction was submitted and passed 
upon by the court and jury, dnd that the decree is in effect a 
decree construing the will, and directing him what to do un- 
der the will.” 3d. “That the bill filed by Ruth Henderson 
claimed $5,000 00, with interest. The answer of Lee did not 
contest her right to the $5,000 00, nor does the decree, in ex- 
press terms, construe the will or direct the executor, but is 
simply a decree for so much money. Such a decree, rendered 
on such a bill and answer, will not protect him in a departure 
from the will unless he clearly shows that evidence as to the 
construction of the will, was submitted and passed upon at 
the time, and that the decree in effect is a decree construing 
the will; for the will, the law as to him, prevented his pay- 
ing it over, and his admissions of her right to recover the 
corpus, and the decree on that admission will not protect him 
any more than a payment of the money without a decree.” 

Error is assigned on each of these three charges; and also 

because the court refused to charge “that the judgment in 
favor of Ruth Henderson is for her interest under the will of 
Isaac P. Henderson, and is presumed to be for the correct 
sum and that presumption is-conclusive on the executor and 
the legatees under that will, unless it be set aside for fraud ;” 
and because the court erred in refusing to set aside the ver- 
dict, which was for the complainants, and to grant a new trial 
on the foregoing assignments of error; and because the ver- 
dict was contrary to law and against the evidence. 

1. We think that the two first items of the charge of the 
court, to which exception is taken, may be considered as argu- 
ments or reasons leading to the conclusion to which his mind 
came on the law applicable to the facts of this case as they 








134 SUPREME COURT OF GEORGIA. 


Lee ws. Chisholm e¢ a/. 


appear in the pleadings and evidence disclosed in the record 
of the case of Ruth Henderson against the executor. If the 
court meant thereby to leave to the jury to draw their conclu- 
sions of law upon this record, he erred; but if he meant to 
explain the reasons on which his own judgment of the law, 
as set out in his third charge excepted to, was based, it was, per- 
haps, well enough. In any event, these charges did no harm, if 
he was right in the third charge wherein he ruled distinctly his 
view of the law applicable to the facts disclosed in that. record. 
We consider the substance of that charge to be, that if the 
executor resisted the payment of the corpus of this estate on 
the ground that these remaindermen were entitled to it at the 
death of Mrs. Henderson, and in goog faith and to the ut- 
most of his ability, defended her suit against him for this 
corpus, and expressed a willingness to pay to her only the 
interest, then if constrained to part with the possession of the 
corpus by the decree of the court against his defense he would 
be protected; or if he insisted in his answer that such was 
the true intent and meaning of the will, then if overruled in 
this construction so set up by him in good faith, with the view 
to protect the remaindermen, he would be protected; and we 
understand him to say, in the third charge excepted to, that 
his answer, and all the pleadings and evidence, do not show 
that the will was construed, but show simply a decree for so 
much money, and that such a decree, rendered on such a bill, 
and with an answer filed by the executor, admitting the facts 
alleged in the bill, will not protect the executor. We have 
scanned this bill and answer closely, and examined this whole 
record, and we think the conclusion arrived at by the court 
below is correct. The answer of the executor sets up no de- 
fense in behalf of these remaindermen; he nowhere asks for 
a construction of this will, nor does he pray that the fund 
may be secured to the remaindermen at the death of the life- 
tenant by her giving bond and security for its preservation; 
nor does he ask that he may invest it, paying the life-tenant 
the interest annually, and preserving the corpus himself for 
the remaindermen. His whole defense is grounded upon his 
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want of available assets, of his loss of assets by the effects of 
the war, notes founded on slave debts, and other misfortunes 
incident to the times. The remaindermen and their interest 
are totally ignored. It is true, that after this decree was had 
by her against him, and the execution issued thereon was 
levied upon his individual property, he filed a bill of review 
and obtained an injunction restraining the collection of the 
money out of his private property; but even then he does not 
set up the rights of these remaindermen or make any prayer 
for their protection. His whole mind seems to be so engrossed 
with the care of his own interest that the trust committed to 
him by the testator seems to have been left to take care of it- 
self. He expressly disclaims in this bill for injunction, that 
he contests what she asks for, but says only that the estate is 
not worth the money. His exact language in this sworn bill 
is, that “he made no resistance, and was not disposed to con- 
test any matters with her;” and in another part of the same 
bill he adds, that “he did not, and does not now, pretend to 
resist ;” and every ‘allegation in this bill shows defense of self, 
not of the trust. This court ruled that the estate of Mrs. 
Henderson, under this will, in this money, was only a life es- 
tate, and that it was his duty, as a trustee, to protect it for 
those entitled to it in remainder. He has not attempted to 
do this; if he had tried and failed, he might have been ex- 
cused, but he seems to have made no effort at all. His proper 
course would have been to file a cross-bill making the re- 
maindermen parties, and having their rights as against the 
life-tenant adjucated by the court, all the parties being before 
it. Failing to do this, he should at least have called the at- 
tention of the court to their interest, and had it passed upon 
in some form. The answer of Mrs. Henderson to his bill to 
review the first decree, discloses a state of facts not very cred- 
itable to her son-in-law, and certainly not entitling him to 
demand that a court of equity strain its powers in his behalf. 
It seems from that answer, verified by the facts of the case, 
that he left her without a cent from 1864, when her husband 
died, (and he was charged by the will to take care of her, and 
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see that she had the interest upon this fund, left her by her 
husband,) up to 1871, one year before she died, without pay- 
ing her one cent. It seems from the facts that his excuse 
that he had no funds of the estate with which to pay her 
the interest, was but a flimsy pretext; one of the Hender- 
sons exchanged a note he owed the estate for one that the ex- 
ecutor owed him, and thereby the executor himself became 
indebted to the estate $1,800 00, or some such sum. He 
could have paid her at least the interest on that from year to 
year; for this exchange of notes appears to have been made 
soon after the close of the war; and thus, fora long time he had 
interest in his hands belonging to her with which to pay her. 

2. In respect to the refusal of the court to charge, at the re- 
quest of defendant’s counsel, that these remaindermen were 
concluded by the decree in favor of Mrs. Henderson, it is 
unnecessary to repeat, after what we have already said, that 
we do not think their rights were adjudicated in that litiga- 
tion, and therefore we think that the court did not err in re- 
fusing so to charge. 

3. It remains to consider a single question, which is, is the 
verdict contrary to evidence, or rather, is there evidence 
enough to support it? That verdict was for each of the com- 
plainants, $630 09. There were nine remaindermen in all, 
which makes the whole amount which the jury found in the 
hands of the executor, $5,670 81. The decree was rendered 
on the 25th of September, 1875; the proof is that Mrs, Hen- 
derson died in October, 1872, so that there was interest due 
upon whatever corpus should have been in his hands for the 
remaindermen at her death for nearly three years. He, him- 
self, admits in his answer available assets to the amount of 
$5,139 13, without computing any interest; the testimony of 
Henderson shows that the amount of indebtedness which the 
executor assumed in exchange of notes with him, was nearly, 
or quite, $1,800 00, instead of $1,441 13, which he admits, 
which would add more than $300 00 to the corpus with which 
he is properly chargeable. It was his duty to have preserved 
this corpus, paying only the interest to Mrs. Henderson. The 
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interest on it, since her death, counting but for two years, 
would exceed the verdict of the jury, when, added to the 
principal ; the interest on what he admits himself, in his an- 
swer, without contesting that answer with the testimony of 
Henderson, counting it from the death of Mrs. Henderson to 
the date of the decree, would exceed this amount found by 
the jury. We have not passed unheeded the argument of 
defendant’s counsel, that the larger portion of the verdict in 
favor of Mrs. Henderson was probably for interest, and that 
this interest should be deducted from the entire sum found, 
and the balance only would be the corpus. ‘The reply is, that 
under the rulings of this court, when this case was here be- 
fore, and also, under the same principle ruled in 20 Georgia 
Reports, the corpus could not be infringed upon to pay in- 
terest, but the fund should have been invested and the inter- 
est paid to the life-tenant annually, and the corpus saved for 
the remaindermen at her death. In any view which we have 
been enabled to take of this case, in the light of the decisions 
heretofore rendered by this court, and of all the pleadings and 
evidence which this voluminous record developes, after a care- 
ful examination of the law and the facts, we are forced to the 
conclusion that the verdict is right, and we therefore decline 
to control the discretion of the court below, before whom the 
case was tried, in refusing to grant the motion for a new trial. 
No returns, except the inventory and appraisement, were ever 
made by the executor, nor is there evidence to show any legal 
administration of the assets which came to his hands belong- 
ing to the estate in the payment of debts. He accounts for 
many of the assets, and shows their loss; but those which he 
admits were good are enough to satisfy the corpus of the fund 
found by the jury; and these he does not show satisfactorily 
were ever otherwise legally administered. In respect to coun- 
sel fees and costs, it is enough to say that they were incurred 
in his own defense and not in defense of his trust; and as he 
made no returns, and failed legally to administer the estate, 
he should not receive commissions, 


Judgment affirmed. 
VOL. LVI. 10, 
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W.C. WinsLow, trustee, plaintiff in error, vs. ADAM O’Pry, 
for use, defendant in error. 


1, The declaration at law upon a claim against a trust estate, must show on 
its face that the claim is for services rendered to the estate, or for articles, 
property or money furnished for the use thereof, or allege other facts suffi- 
cient to make a case where a court of equity would render the estate liable 
for the payment of the claim, 

. The execution must specify the property on which the same is to be levied. 
This requirement, since the execution must follow the judgment, renders 
it necessary that the judgment, also, should specify the property. And, as 
the judgment should conform to the pleadings, the property must, first of 
all, be specified in the declaration, 

. Ina suit upon a note given by the trustee, a declaration which does not set 
forth any trust estate, contains no cause of action against the trust estate ; 
and a judgment by default rendered against the trust property, will be set 
aside upon motion, 


Pleadings. Trusts. Judgments. Executions. Before 
Judge Hitt. Houston Superior Court. May Term, 1875. 


O’Pry, for the use of Jones, brought complaint against 
“W.C. Winslow, trustee, and Eliza N. Winslow, his cestwi 
que trust,” on a note dated February Ist, 1871, due one day 
after date, fur $140 00, and signed “ W. C. Winslow, trustee ~ 
for his wife.” The declaration was in the statutory form, with 
this additional allegation: “Your petitioner further showeth 
that said note was given for cotton seed furnished for the use 
of said trust estate.” What constituted the trust estate was 
not alleged. 

No plea being filed, judgment was rendered by the court 
against the defendants for the amount sued for, to be levied 
on certain described land “on which the defendant now lives, 
and any other property which may be found in possession of 
W. C. Winslow belonging to said trust estate.” 

The execution directed that the amount recovered be levied 
of the same land as was set forth in the judgment, describing 
it in the same words, except that the description concluded, 
“on which defendants now reside.” No reference was made 
to any other property. 
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Winslow, trustee, moved to set aside said judgment, because 
the declaration did not set forth the trust property, because 
the judgment did not conform to the declaration, and because 
the execution was not in accord with the declaration and judg- 
ment. The motion was overruled, and he excepted. 


Wixstow & BranuaM, by W.S. WALLACE, for plaintiff 
in error. 


W. E. Cottier, by brief, for defendants. 


BLECKLEY, Judge. 


The view which we take of this case is fully developed in 
the head-notes. The declaration, considered as an action aimed 
against the trust property, was fatally defective in not speci- 
fying any such property. It did not even allege directly that 
there was any trust estate. Whether a judgment upon it might 
have been rendered against the trustee, personally, we need 
not consider, as no such judgment was rendered. ‘That which 
was rendered should have been set aside as unwarranted by 
the law applicable to the pleadings. 

Judgment reversed. 


OrriE Turts, plaintiff in error, vs. WILLIAM LitTLe, ad- 
ministrator, defendant in error. 


When the vendor of lands puts the vendee in possession thereof under a bond 
for titles, and the vendee has remained in possession some four years, en- 


joying the rents, issues and profits thereof without having paid anything 
either on principal or interest of the purchase money, and the premises, by 
reason of no repairs and bad cultivation, are daily deteriorating in value, 
so as to have become insufficient to pay the debt due thereon, and the ven- 
dee has become insolvent and gone into voluntary bankruptcy, and the 
vendor applies to a court of equity for an injunction against further waste 
of the land and use of the profits, and also for a receiver to take charge of 
the same and preserve the rents, issues and profits to abide the final hearing: 

Held, that there is equity in the bill, and that this court will not control the 
discretion of the court below in granting the injunction and appointing a 
receiver, 
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Injunction. Receiver. Vendor and purchaser. Before 
Judge BARTLETT. Jones county. At Chambers. January 
22, 1876. 


Reported in the opinion. 


Biount, Simmons & HARDEMAN, by Z. D. Harrison, 
for plaintiff in error. 


Hau, Lorron & BARTLETT, for defendant. 
JACKSON, Judge. 


The intestate of Little sold certain lands to Tufts, and put 
him in possession, and gave him bond for titles thereto. He 
paid nothing therefor, either of principal or interest, but had 
been in possession four years, using the rents, issues and profits 
of the lands; had become insolvent and gone into bankruptey 
on his own petition, and was totally unable to respond for 
damages or rent in ejectment, or to pay the money due on a 
suit for the purchase money; he had alleged falsely and fraud- 
ulently to the bankrupt court that the title was in him, and 
had a homestead assigned him there in said lands; the lands 
. had greatly deteriorated in value by reason of non-repairs and 
unskilful cultivation, and would not pay one half the debt 
of $1,880 90, purchase money, without the application of the 
rents for that purpose. The complainant alleged the forego- 
ing facts, substantially, and afterwards, by amendment, added 
that another tract was embraced in the said note for the pur- 
chase money; that she, the intestate, gave her bond for titles 
‘for that also; that it has deteriorated in value, and is not now 
worth half the price agreed upon, for the same reasons of un- 
skilful cultivation and want of repair; that defendant has 
used this tract of land in the same way; that he was solvent 
when the trade was made, but has become insolvent since that 
time. 

The defendant, in his answer, set up that some of the con- 
sideration of the note was money loaned him, and only the 
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value of one of the tracts of land; that set up in the amend- 
ment was in the note for $1,880 90; that the consideration 
was that land and money loaned to him; that, as security for 
the note, he executed title to the lands first set out in the bill, 
and she, the intestate, gave him bond for titles when the note 
was paid; that this was 27th December, 1871. He admitted 
that he had paid no part of the purchase money, also, his in- 
solvency and bankruptcy, but denied false representations to 
the bankrupt court. An affidavit of one Hurt was read by 
the complainant, to the effect that the lands had deteriorated 
by the bad management of the vendee, and were not worth 
the principal and interest of the debt. The defendant admit- 
ted the use of the rents, issues and profits. 

The bill prayed for an injunction to restrain the defendant 
from renting or using the lands, and for the appointment of 
a receiver to hold them and preserve the rents, issues and 
profits thereof until the hearing. 

The court granted the injunction and appointed the receiver, 
and this is the error assigned. 

The bill and answer are at variance only in respect to a part 
of the land, which part, the defendant contends, he sold to 
the intestate of complainant for money loaned, and took her 
bond for titles thereto on payment of that amount. As to the 
other part it is admitted that complainant’s intestate sold it to 
the defendant. It does not matter, materially, inasmuch as the — 
the transaction occurred subsequently to the act of 1871: Code, 
sections 1969; 1970, and by the terms of that act conveyed the 
title, if the deed was made under it to secure a loan: Carswell 
vs. Hartridge, 55 Georgia, 412. Ifthe deed was not made 
under that, the transaction would constitute an equitable mort- 
gage, and the equities of the parties would probably be the 
same, At any rate this court will not control the discretion 
of the chancellor in settling controverted facts, unless greatly 
abused. So that the question presented by this record is this: 
Where vendor sold lands to vendee and gave bond for titles, 
and put vendee in possession, and by unskilful cultivation or 
otherwise, while in possession of the vendee, the lands deterio- 
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rate in value so that they will not pay the debt, and the ven- 
dee has paid nothing, and though solvent at the time of the 
trade, has become insolvent and is bankrupt will a court of 
equity enjoin such vendee from using the rents, issues and 
profits of the lands and put them in the hands of a receiver 
to be preserved for the final decree in the case? We are not 
aware that the precise question thus made has been ruled by 
this court. Questions, analagous, however, have been adjudi- 
cated here. In Collier vs. Sapp, 49 Georgia Reports, 93, it 
was held that where plaintiff sues for balance of purchase 
money, and under the relief act of 1868, the jury return the 
land to him and require him to pay $3,553 27 to defendant, 
and the defendant brought the case to this court, and got a 
supersedeas, and then withdrew the writ of error, and re- 
mained in possession, and received large rents and profits, and 
plaintiff had paid taxes to prevent sale of the land, and de- 
fendant had it levied on by execution, and plaintiff offered to 
pay the verdict after deducting rents and profits, it was ruled 
that the court should enjoin the defendant from proceeding 
with the execution, and appoint a receiver to take charge of 
the lands and preserve the rents, issues and profits until the 
final trial of the case. The principle decided in that case 
would seem to cover this. The case of Walker et al. vs. Zorn, 
50 Georgia Reports, 371, decides that equity will not impound 
cotton and corn made on lands claimed by complainant pend- 
ing an ejectment, and restrain their sale by the defendant, the 
crops being already made and gathered; but the court says, 
“the prayer is not that the land shall be put in the hands of a 
receiver and rented in the interest of both, but that certain corn 
and cotton, the property of defendant, shall be impounded,” 
thereby implying that had the prayer been to put the land in 
the hands of a receiver to preserve future rents and issues to 
abide the suit, it would have been granted. The case of Jordan 
vs. Beall et al., 51 Georgia Reports, 600, rules that relief in 
such a case as this, the vendee being in possession under bond 
for titles, will not be granted by the appointment of a receiver, 
it not appearing that the vendee became insolvent after making 
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the purchase. The court, Trippe, judge, delivering the 
opinion, seems to put the case upon the ground that Beall was 
insolvent when he bought from Jordan, and that Jordan knew 
it. Here the allegation is distinct, and not denied, that Tufts 
was solvent at the time of the trade and had gone into bank- 
ruptey and become utterly insolvent since. In Edwards on 
Receivers, page 51, a case in 5 Paige, 38, is cited to the effect 
that a receiver of rents and profits ought not to be appointed 
when the mortgage is not wholly due, and when the mort- 
gagee has neglected to take a pledge of the rents and _ profits 
of the whole premises to keep down the accruing interest in 
the meantime; but that if the whole mortgage debt were due, 
and the premises were not of sufficient value to pay the debt 
and costs, then the court might consider the complainants in 
equity as immediately entitled to the whole estate pledged as 
a security for such debt and costs and appoint a receiver of 
the rents and profits in anticipation of a decree, at any time 
after the filing of complainants’ bill. In the case here all the 
money is due; the complainant’s title is better than a mort- 
gage in respect to part of the land; he is the vendor and has 
given bond for titles to convey; in respect to the balance, by 
the act of 1871, he holds the absolute title until his debt is 
paid, taking for true defendant’s own theory of the facts; or 
if the transaction was not under the act of 1871, he is an 
equitable mortgagee. In any view the case is stronger than 
that cited by Edwards as to the greater part of the land in- 
volved, and as strong in respect to the rest of it. We think, 
therefore, that authority, to a considerable extent, will sanc- 
tion the decision of the court below, and sound reason and 
natural equity abundantly sustain it. The vendee of lands is 
in possession under only a bond for titles; he is unskilfully 
using them, and does not repair; they are deteriorating every 
day in value, so that they will not pay half the principal and 
interest due thereon; he has become insolvent, has gone into 
bankruptcy, and had a homestead set apart; has enjoyed the 
profits four years and has not paid a cent of principal or in- 
terest; if sued in ejectment he will hold the vendor at bay for 
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years to enjoy more rents and profits; if sued on the notes the 
same will be the result; the vendor asks a court of equity to 
stop such iniquitous conduct, irremediable in any other court, 
and to preserve the lands and their fruits to await the final 
verdict of a jury on the facts, and the decree of the court there- 
on. The justice of the prayer seems to us apparent from a 
mere recital of the facts, and we affirm the judgment of the 
chancellor in granting the relief by injunction, and in the ap- 
pointment of the receiver. 
Judgment affirmed. 


JoHNSON & SmiTH é¢ al., plaintiffs in error, vs. WILLIAM W. 
FarnvuM et al., defendants in error. 


1. After personal property is sold and delivered there is no lien for the pur- 
chase money implied by law, even though the purchaser was insolvent and 


knew he was unable to pay. 
2. The right to rescind a sale for fraud must at least be claimed, if not exer- 
cised, before a court of equity will treat the sale as rescinded or subject to 


rescision. 

3. Creditors without lien or title, and who have not reduced their claims to 
judgment, have, as a general rule, no right to invoke interference by in- 
junction and receiver to prevent an assignment of the debtor’s goods, or to 
deprive the debtor or his assignee of possession, This rule holds as to 
debts not due as well as to those past due. 


Injunction. Sales. Lien. Rescission. Debtor and cred- 
itor. Before Judge Kippoo. Terrell county. At Chambers, 
December 3d, 1875. 


Reported in the opinion. 


Irvin & GRESHAM, for plaintiffs in error. 


C. B. Wooten; L. C. Hoye; Smumons & Pickett; A. 
Hoop, for defendants, 
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BLECKLEY, Judge. 


A debtor made an assignment for the benefit of his cred- 
itors, but inserted a condition that they must relinquish their 
claims, or treat them as fully paid, in order to take the benefit 
of it. Shortly thereafter certain creditors complained by bill 
of this assignment, and prayed for injunction and receiver. 
They alleged that certain of their debts were not due; that 
the goods purchased from them were bought while the debtor 
was insolvent and when he knew that he would be unable to 
pay for them; that some of these goods were still on hand, 
having but lately been delivered to the debtor; and, as to 
these, they set up a special lien on the goods for the purchase 
money. The bill, however, does not seek to rescind the sale 
for fraud. It alleged no election to rescind on the part of the 
creditors, and prayed for no rescission. 

Here was no contract for lien. After sale and delivery of 
personal property the law implies no lien for purchase money. 

1. We are not aware that any lien arises by implication in 
consequence of the purchaser being insolvent or of his know- 
ing when he bought that he was unable to pay. 

2. The seller of goods undoubtedly has a right to rescind 
for fraud; but he must, at least, claim the right, if not exer- 
cise it, before a court of equity will treat the sale as rescinded 
or subject to rescission. The bill before us claims no right to 
rescind but proceeds on a wholly different ground. 

3. Weare unable to distinguish this case from a great num- 
ber heretofore decided, to the effect that creditors who have no 
lien and no title, and who have not reduced their claims to 
judgment, are in no condition to call for injunction and the 
appointment of a receiver. This rule, we think, applies in 
the case of voluntary assignment for the benefit of creditors 
as well as to sales or pretended sales by the debtor to other 
persons, Whether the debts are due or not makes no differ- 
ence. The difficulty under which creditors labor is that they 
have not established their claims by judgment. Until they 
do so they have no right to deprive the debtor or his assignee 
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of possession. As to the validity of the assignment, there is 
no question about that. Both parties, in the argument, treated 
it as void; and it undoubtedly is so as to all creditors refus- 
ing to abide by it, on account of requiring the creditors to re- 
linquish in order to take its fruits. 

Judgment affirmed. 


THE AUGUSTA AND SUMMERVILLE RAILROAD CoMPANY, 
plaintiff in error, vs. NATHAN W. PEAcocK, administra- 
tor, defendant in error. 


1. Apprehension of suit by an administrator, when appointed, will not au- 
thorize a person to appear as a party in the court of ordinary to resist the 
grant of letters; especially if the administrator, when appointed, from the 
facts admitted will have no cause of action against such party. 

2. Before one can be heard as a party to the proceeding before the ordi- 
nary, he must show that he has an interest in the choice of administrator, 
either as heir or creditor; some interest on the part of the objector in the 
assets and their distribution must appear. 


Administrators and executors. Before Judge BARTLETT. 
Richmond Superior Court. October term, 1875. 


Reported in the opinion. 


Frank H. MILter, for plaintiff in error. 


H. Cuay Foster, for defendant. 


JACKSON, Judge. 


The defendant in error, Peacock, applied for letters of ad- 
ministration on the estate of a child two years old, his nephew, 
who was killed by the Augusta and Summerville Railroad 
Company, alleging that the child had personal property in the 
county of Richmond. The railroad company objected on the 
ground that the deceased left no creditors in Georgia, nor 
any property at all, and that deceased was killed by the road 
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without negligence; that the entire estate of deceased consisted 
of aclaim for damages for this homicide, and that the admin- 
istrator would have no cause of action for that. The case was 
tried on the appeal, when the applicant demurred to the ob- 
jections, insisting that the railroad company could not be 
heard. The court inquired about the domicil of the child, 
when it was agreed that the father of the child was a widower, 
and lived in South Carolina, but the child lived, for the most 
part, with the grand-mother, in Richmond county, Georgia. 
The court thereupon ordered that the grant of administration 
be sustained on the ground that the child was domiciled with- 
in the jurisdiction, and the railroad company excepted. 

We think that the railroad company had no right to be heard 
before the ordinary. If we hold that it might be heard to con- 
test this right of administration because it might, perchance, 
be sued by the administrator, the effect would be to open the 
doors of the court of ordinary to every person who suspected 
he might be charged with being a debtor, and to allow him 
to contest his debt before that court. The facts here show that 
this company has no interest in this estate. No cause of ac- 
tion exists against it. If this administrator shall sue the 
company he will pay the costs for his trouble, and get nothing 
for his pains. This applicant alleges that the child has prop- 
erty in the county of Richmond, and was domiciled there when 
he was killed. The company had no right to contest these 
points in the judgment of this court. In the case cited from 
Indiana, 26 Indiana, 477, it seems that the action was being 
prosecuted when the motion was made to revoke the letters. 
It is not, therefore, exactly this case. In 32 Georgia Reports, 
299, the fact that the deceased had, apparently, title to a lot 
of land in the county, was held sufficient for the grant of let- 
ters; and no point was made on the right of the party in pos- 
session to object, therefore that case does not rule that such 
an objector can be heard. In 22 Georgia Reports, 358, this 
court lays stress upon the fact that the object of the grant of 
letters to a non-resident was to sue his estate, not to enable it 
to sue anybody else, and therefore affirm the judgment of the 
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court below refusing the grant of administration. We are not 
aware of any case in this state where it has been ruled that a 
party, apprehensive that he might be sued by an administra- 
tor, when appointed, might intervene on account of such ap- 
prehension, and be heard before the ordinary on the question 
of the grant of letters. We think it best not to open the 
doors to such intervention. It might transfer to the ordinary 
questions of title to land, suits ex delicto, like this, and other 
matters not properly within the jurisdiction of that court. 
This railroad company must, therefore, bide its time; if sued 
by the administrator for this cause of action, which we hardly 
anticipate, its defense will be easy and the result rapid; a de- 
murrer will dispose of the case. 
Judgment affirmed. 


GILBERT & Scort, plaintiffs in error, vs. M. A. MARSHALL, 
defendant in error. 


In the affidavit to foreclose a lien in behalf of the owner of a steam saw-mill, 
it must appear, affirmatively, that the demand for payment was made when, 
or after, the debt became due. It is not sufficient to swear to a demand 
generally with no indication as to time. 


Saw-mill lien. Demand. Before Judge Wricut. Mit- 
chell Superior Court. May Term, 1875. 


Reported in the opinion. 
Davis & Lyon, by R. F. Lyon, for plaintiffs in error. . 


No appearance for defendant. 


BLECKLEY, Judge. 


Affidavit to enforce a lien for lumber sold by the proprie- 
tors of a steam saw-mill alleged a demand upon the debtor 
for payment, and a refusal to pay, but did not fix the date of 
the demand or show whether it was before or after the debt 
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became due. The debtor having filed an affidavit contesting 
the execution and the enforcement of the lien, on the ground 
of payment, when the case came on for hearing, the court, 
upon the defendant’s motion, ruled the plaintiff’s affidavit in- 
sufficient, and passed an order quashing the execution. 

According to the general principles of pleading, time should 
be averred in connection with every material fact: 2 Kelly, 
92; 8 Georgia Reports, 178. In the summary enforcement 
of liens, demand is so material that it stands in place of suit. 
It is the only notice which the debtor has prior to the actual 
seizure of his property: Anderson vs. Beard, 54 Georgia Re- 
ports, 137. The true rule ot law in reference to strictness in 
the observance of statutory requisites in these summary pro- 
ceedings, is laid down by the chief justice in that case. In 
the prior case reported in 46 Georgia Reports, 198, attention 
does not seem to have been called directly to the point of 
showing the time of demand. We do not rule now that the 
exact date should appear, but that enough should be set out 
to show clearly that the demand was made after the debt be- 
came due. The affidavit before us, even when read in con- 
nection with the bill of particulars annexed, does not affirm- 
atively disclose that fact. No indictment for perjury could 
be maintained on this affidavit by proof that the demand was 
made before the debt became due and not afterwards. The 
court below held the affidavit insufficient, and the ruling is to 
be taken as prima facie correct. It is certainly in line with 
sound principle; and is supported, moreover, by the plain 
tenor of the decision made here in Anderson vs. Beard. Al- 
though my brother Jackson has grave doubts, and I, myself, 
fee] embarrassed by the case cited in 46 Georgia Reports, we 
all concur in affirming the judgment. 

Judgment affirmed. 
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Joun Loupon, assignee, plaintiff in error, vs. BLANDFORD 
& GARRARD et al., defendants in error. 


1, The assignee of a bankrupt has the right to be made a party to a rule to dis- 
tribute funds in the hands of a receiver, raised from the sale of the bank- 
rupt’s property by order of the state court, and to contest the demands of 
the creditors claiming liens and judgments thereon. 

2. The state court will distribute the fund in accordance with law, the bank- 
rupt law of the United States constituting, on the question of such distri- 
bution, the controlling part of such law. 

3. Attachments on the property, the sale of which raised the fund, if levied 
within four months of the adjudication in bankruptcy and dissolved by or- 
der of the state court, lose their lien upon the fund; and such lien is not 
revived by general judgments obtained after the adjudication, nor can such 
judgments claim the fund in preference to the assignee, 

4 A distress warrant for rent levied on the property, the proceeds of which 
is for distribution, before the adjudication in bankruptcy, should be paid 
out of the fund which represents the property distrained, 

5. Justice court judgments fairly obtained before the adjudication are entitled 
to be paid, 

6, A mechanic’s lien properly recorded within three months and sued by at- 
tachment within twelve months, and not sued again after the attachment 
was dissolved because of the bankruptcy of the debtor, is entitled to pay- 
ment and will rank from the date of the lien. 

7. The costs of the officers of court and commissions of the receiver should 
be first paid. 

8. If any of the claimants be legally entitled to the whole fund, after the as- 
signee is fairly heard on any issue he may make, the assignee’s interest in 
the whole fund is at an end, and such claimants may divide it among them- 
selves and other chaimants as they see fit, and a consent order, or judgment 
of the court, to that effect will not be disturbed by this court. 

. Theassignee in this case having a bill pending in the United States court 
to set aside the sale of the property that brought this fund into the state 
court, must first dispose of that case before he can claim any part of this 
fund to be paid to him. Upon satisfactory evidence being furnished the 
court that he has dismissed his billin the United States court, the part 
which may be left should be paid to him; otherwise it should be held to 
await the result of that bill in that court. 


Bankrupt. Attachment. Mechanic’s lien. Distress War- 
rant. Judgments. Costs. Before Judge JAMES JOHNSON. 
Muscogee Superior Court. May Term, 1875. 


Reported in the opinion. 
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R. J. Mosgs, for plaintiff in error. 


BLANDFoRD & GARRARD; PEABODY & Brannon; G. 
E. Tuomas, for defendants. 


JACKSON, Judge. 


A fund of some $1,500 00 was in the hands of Charles 
Coleman as receiver, which was raiséd from the sale of cer- ° 
tain property of the Empire Cotton Seed and Huller Com- 
pany. The property had been levied on by attachments and 
judgments from various courts, and was sold by order of 
court, and went into the hands of the receiver. Blandford and 
Garrard, representing one of the judgments as assignees there- 
of, moved a rule for the distribution of the fund and claimed 
that they were entitled to be paid, because they had attached 
the property and had obtained a general judgment against the 
company. This general judgment was had after the adjudi- 
cation in bankruptey. Their attachment was sued out with- 
in four months of the time when the defendant, the Cotton 
Seed Company, was adjudged a bankrupt, and so were the 
other attachments levied ; and they were all dissolved by vir- 
tue of the bankrupt law and by order of the superior court 
of the county of Muscogee. Various parties to the rule were 
made claiming the fund or parts of it, among them the 
plaintiff in error, the assignee in bankruptcy of the Empire 
Cotton Seed and Huller Company, who represented to the 
court that he was entitled to the fund as such assignee; that 
there were a large number of creditors not in the rule whom 
it was his duty, as such assignee, to protect; that he had filed 
a bill to set aside the sale of the property in the district court 
of the United States, and he prayed that he be paid the fund 
to hold to await the result of that suit, for the creditors if the 
sale was not set aside, and to be paid back to the purchasers if 
it was. He attacked all the judgments which claimed the 
fund, and set up his own claim thereto as such assignee. 

The court below ruled that he had no right to interpose, 
and all the other claimants assenting thereto, passed an order 
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distributing the money among’ them as they agreed. The 
question is, was the assignee a proper party to the money 
rule, and did he havea right to the fund or any part thereof? 

1, 2. In respect to the first question, we think it clear that 
he had a perfect right to be made a party to the rule, and to 
be fully heard thereon upon such issues as he might make in 
law or in fact, attacking all or any of the liens which claimed 
’ the money. The assignee represented the bankrupt. The 
moned raised from the sale of the bankrupt’s property was to 
be distributed. Why should he not, considering him merely 
as the legal representative of the bankrupt, be a party to the 
rule, and see to it that the fund was properly distributed, and 
attack such creditors as the bankrupt, had he not gone into 
bankruptcy, might have attacked. But he, the assignee, is 
not only the representative of the bankrupts, but the trustee 
for all the creditors, and it is his duty to protect the common 
fund. This ruling here is not at all inconsistent with the 
previous rulings of this court in the case of Freeman vs. Fort 
et ul., 52 Georgia, 371, and the case of Ballin & Company 
vs. Ferst et al., 55 Ibid., 546. The first was a creditor’s bill, 
an equity proceeding, and it was held that the trustees ap- 
pointed in lieu of the assignee could not, on mere motion in 
such a proceeding, have the fund in the hands of the coart’s 
receiver turned over to the bankrupt court. It would require 
some action by that court—an injunction against the parties by 
regular bill or some equivalent process—before the state court 
would turn over the assets in its custody to the United States 
court. The other case was also a proceeding in equity, and 
there it was held that on petition, supported by proper record 
evidence, the state court would order the assets turned over to 
the bankrupt court to be there administered. It was also there 
held that the trustees in bankruptcy were entitled to assets 
seized on mesne process within four months of the adjudica- 
tion, provided the mesne process was not founded on a previous 
contract lien, and an injunction had been granted by the United 
States court. But this is not like either of those cases. Here 
the circuit court had the funds in hand im the possession 
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of the receiver, and it is right’ that it should distribute these 
funds according to law, including the bankrupt law. If there 
were lawful liens duly foreclosed, or judgments duly obtained, 
and these liens were not in conflict with the provisions of the 
bankrupt law, that law being paramount, this court has held, 
and still holds, that the state court will dispose of the fund 
in its hands to the payment of those liens; but it has never 
held that the assignee of the bankrupt and its only legal rep- 
resentative, his own mouth being closed, may not be heard 
upon the question of how the fund should be distributed. It 
would be very strange if nobody could represent the debtor 
whose property was being disposed of, and if it were the law 
that the creditors before the court could have an order passed 
dividing it out to suit themselves, over the head of the as- 
signee objecting to such order and representing the other cred- 
itors. We feel constrained therefore, to revetse the judgment 
of the court below, and to direct that the assignee be allowed 
to contest on issues of fact, if he has any to make, such of 
these claims as he may attack for fraud, and on matters of 
law such as he may deem illegal. The record shows that he 
was not permitted to do so, not even to the extent of seeing 
that the liens were properly proven. Inasmuch as the case 
will go back to be heard again, and it may facilitate the trial 
of the issues so made, we go further and express the opinion of 
this court on the points of law involved, so far as this record 
discloses them. 

3. The attachments which were dissolved by the order of 
the court below, in accordance with the bankrupt law, lose 
their liens and cannot claim this fund, or part thereof, in con- 
sequence of such liens by attachments: Bump., 8th ed., p. 595; 
Ballin & Company vs. Ferst & Company, 55 Georgia Reports, 
546. If general judgments, by service of the bankrupt or his 
agent, or otherwise, were obtained on these claims which were 
thus levied by attachment, such judgments, obtained after 
the adjudication in bankruptcy, have no lien, and should not 
be paid. 

4, Ifa distress warrant were issued for rent and levied be- 

VOL. LVI. II. 
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fore the adjudication, and the fund was the proceeds of the 
property so levied, it should be paid out of such part of the 
fund as the property distrained, when sold, brought into court: 
Bump., p. 585, and cases cited. 

5. If justice court judgments were fairly obtained prior to 
the adjudication, such judgments, being liens on all the prop- 
erty of the debtor, should be paid, there being nothing in the 
bankrupt act providing for the dissolution of such liens, they 
being final process: Bump., page 594, and cases cited under 
the head of executions. If fraudulently or collusively ob- 
tained they should not be paid: See Bump., p. 594, et seq. 

6. If mechanics held a lien on the property sold, duly re- 
corded within three months, and brought suit thereon in 
twelve months by attachment, their lien attaches from the 
date of the work done or material furnished and not from the 
attachment or by.virtue of the attachment, and it is not lost by 
the dissolution of the attachment but should be paid: Bump., 
p. 591; In re Hoyt, 3 Biss., 436: Code, sections 1959, 1963. 

7. The costs of the officers of court and the commissions of 
the receiver should, of course, be paid first of all. 

8. If the lien of any of these creditors should sweep the 
whole fund—that is, any lien not inconsistent with the bank- 
rupt law—there would of necessity be nothing left for the 
assignee, and it would be no business of his how the fund 
was distributed. In such event, the parties interested may 
divide as they see fit. If, for instance, the mechanic’s lien 
should take, it would exhaust all the fund, and if the holder 
of that lien chose to divide with others, no one would have 
the right to interpose. If the assignee should represent any 
creditor who holds a lien superior to any or all of these, then 
that creditor would. be entitled to be paid first, and the fund 
should not be paid to others. On the whole, we send the 
case back because we think that the assignee, as the represent- 
ative of the bankrupt and of the creditors not in person be- 
fore the court, has the right to be made a party to the rule, to 
see that no illegal or fraudulent claim is paid, to the detriment 
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of the bankrupt’s estate or of the creditors thereof whom he 
represents. 

9. If the court should ascertain that the fund is not ex- 
hausted in the payment of the liens of creditors claiming it, . 
then the balance, we think, should be paid to the assignee 
upon his relinquishment of all claims upon the property sold, 
and the dismissal of his bill to set it aside, satisfactory evidence 
of which should be furnished to the court. He cannot go 
upon the property and the fund both. He must elect which 
he will take, and a reasonable time should be allowed him to 
make his election, if the fund is not exhausted by such liens 
before the court as he cannot overthrow after a fair hearing. 
The trial of these, however, and the payment of such as are 
proper liens under the foregoing directions, should not be 
postponed to await such election. If he choose to go on with 
the bill, the part of the fund left, if any, will be held to abide 
the event of that bill. 

We reverse the judgment on the ground that the assignee 
has the right to be made a party to the rule and to be heard 
thereon. 

Judgment reversed. 


J.F. & L. J. Mrcier, plaintiffs in error, vs. Ropert H. 
KeERNAGHAN et al., defendants in error. 


1, An assignment by a debtor for the equal benefit of all his creditors, vio- 
lates no law or public policy of this state, Therefore, such an assignment 
lawfully made in South Carolina by a resident thereof, will pass personal 
assets found in Georgia, 

2, Such assets having been attached here, (by garnishment,) at the instance 
of Georgia creditors, after the execution of the assignment and notice 
thereof given to the garnishee, a judgment applying to their claims a pro 
rata share of the assets, and no more, is quite as favorable to the attaching 
creditors as the law of the case will warrant, 

3. Against such an assignment the courts of this state will not hold the assets 
here for administration till Georgia creditors are satisfied in full, 
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Debtor and creditor. Assignment. Garnishment. Comity. 
Before Judge Grgson. Richmond Superior Court. April 
Term, 1875. 


Reported in the opinion. 


H. Cuiay Foster; Joun 8. Davinson, for plaintiffs in 
error. 


Frank H. MILter, for defendants. 


BLECKLEY, Judge. 


A British insurance company having an agent in Augusta, 
Georgia, issued a policy, through the latter, upon a stock of 
goods in South Carolina, belonging to a resident of that State, 
The risk became a loss on the 18th of January, 1875. Two 
days thereafter the policy was assigned in South Carolina, by 
the assured, to trustees, also residents of that state, in trust, 
to disburse the amount which might be collected thereon, 
among his creditors, according to the amount of their claims, 
pro rata, and to pay the expenses of such disbursement. No- 
tice of the assignment was given to the company’s agent in 
Augusta on the next day after it wasmade. After the recep- 
tion of this notice, but upon the same day it was received, the 
agent was served with a summons of garnishment, at the in- 
stance of the plaintiffs in error, attaching creditors of the 
assured, residing in the state of Georgia. The attachments 
were founded on debts by open account. Judgments against 
the defendant in attachment were rendered in due time, and 
thereafter, the fund admitted by the garnishee’s answer, be- 
ing in the power of the court for distribution, plaintiffs in at- 
tachment claiming a sufficiency of the same to satisfy their 
attachments, and the trustees claiming the whole by virtue of 
the assignment, the court ordered that the plaintiffs have leave 
to enter up judgment against the garnishee for their pro rata 
share of the fund only ; and that the balance be paid over to 
the trustees for disbursement under the terms of the assign- 
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ment. It appeared to the court that there were numerous 
creditors, and that the aggregate of their claims was largely 
in excess of the fund, which fund, so far as appeared, consti- 
tuted all the assets of the debtor. 

1. Our courts will not regard an assignment made in 
another state which, as to assets here, contravenes our own 
law or declared public policy: 12 Georgia Reports, 582; 
35 Ibid., 177; 37 Ibid., 262. But this assignment would 
have been good had it been made here: Code, section 1952. 
In it no trust or benefit is reserved to the debtor or to any 
person for him. The creditors are the sole beneficiaries, and 
they are all placed upon an equal footing. No preference or 
partiality is shown to any. It is impossible to conceive of an 
assignment more free from objectionable features. It was 
taken for granted in the argument that it was valid under the 
laws of South Carolina, and we know of nothing to impair its 
validity here. 

2. The court permitted the attaching creditors to have 
judgment against the garnishee for their pro rata share of 
the fund. In so doing, we are not sure but that the court 
trenched upon the strict legal title of the assignees, who, it 
seems, were before the court claiming the whole fund under 
the assignment. Treating the assignment as valid, it passed 
the legal title to the trustees, whether the creditors accepted 
or not: 10 Georgia Reports, 274. The trustees had accepted 
the trust before the fund was attached, one of them having 
notified the garnishee of the assignment on the day garnish- 
ment was served, but before it was served. 

3. It was urged in the argument that the domestic tri- 
bunals will hold assets against a foreign assignment, and ad- 
minister them till domestic creditors are satisfied in full, or so 
far as the assets within the jurisdiction will extend. Cer- 
tainly this would be done if the assignment were not con- 
formable to our own law; but there would be an inconsist- 
ency in recognizing the assignment as perfectly valid here, 
and then refusing to yield to it. There may be decisions in 
other states or countries on that erratic line, but we are sure 
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sound principle is the other way, and so we believe is the 
weight of authority: See Burrill on Assignments. We think 
most courts have ruled, as we do, that a foreign assignment, 
at variance with the domestic law, will not be suffered to take 
effect on domestic assets to the prejudice of domestic creditors ; 
but that an assignment, whether foreign or domestic, that 
presents no conflict with any law, is to have full effect on all 
assets to which its terms apply. In the present case the most 
that domestic attaching creditors could claim, was to hold off 
the foreign trustees as to so much of the funds as amounted 
to the pro rata share of these creditors, which was done. 
The trustees do not complain of the judgment. The cred- 
itors do complain, but ought not. 
Judgment affirmed. 


Z. T. & J. H. ELLINGTON, administrators, plaintiffs in error, 
vs. CORNELIUS BENNETT, defendant in error. 


1. Actions on the case, for damages to plaintiff by defendant, caused by the 
erection of a mill-dam and ponding of water, whereby the value of plain- 
tiff’s plantation, as a whole, is seriously diminished, and the health of his 
family destroyed, and medical expenses incurred, and large and rich bot- 
tom lands rendered unproductive by being kept too wet for cultivation, do 
not abate on the death of the plaintiff, but survive to the administrator, 
who should be made a party plaintiff, on motion, if the declarations allege 
facts which show that the defendant derived benefit from the for¢ with 
which he is charged. 

. The allegation that defendant derived benefit from the fort, by the im- 
provement of mill property, of which he-was the owner, and that he erected 
the dam and ponded the water so as to increase the capacity of his mill, 
would be sufficient, and if such allegation be not distinctly made in the 
original declaration, the administrator should set out his application to be 
made a party, in writing, with his proposed amendment therein, and there- 
upon the court should grant his motion. 


Actions. Abatement. Administrators and executors. Be- 
fore Judge BUCHANAN. Fayette Superior Court. August 
Term, 1875. 
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Reported in the opinion. 
Speer & Srewakrt, for plaintiffs in error. 


B. H. Hint & Son; J. L. Buatock; Dorsey & Brap- 
LEY, for defendant. 


JACKSON, Judge. 


Three actions on the case were brought by Ellington, in his 
lifetime, against Bennett, for damages caused by the erection 
of a mill-dam and the ponding of the water occasioned thereby. 
The first was for injury to the health of the family and med- 
ical expenses incurred thereby; the second was for injury to 
the plantation generally, and the third was for injury to cer- 
tain bottom lands which, by the mill-pond, were rendered too 
wet for cultivation. After the death of Ellington, his admin- 
trators moved to be made parties plaintiff, and that the cause 
proceed; the court refused to grant the motion, the adminis- 
trators excepted, and assigned for error the refusal to make 
the administrators parties. The question is whether actions 
for such a tort abate by the death of the plaintiff or survive 
to the administrator. 

1. Section 2967 of the Code enacts that “no action for a 
tort shall abate by the death of either party where the wrong- 
doer received any benefit from the tort complained of.” It is, 
therefore, clear that these actions do not abate if the defend- 
ant derived any benefit from the erection of the mill-dam. If 
he did the actions do not abate, if he derived no benefit they 
do abate. The defendant would hardly have put up the mill- 
dam and ponded the water unless his own property, the mill, 
was made more valuable, and its capacity for grinding in- 
creased. Any improvement of his property is a benefit to 
himself. Such actions as these, with proper allegations and 
averments, do not, therefore, abate, but survive to the admin- 
istrator. 

2. In these cases, however, it is not alleged that the de- 
fendant was the owner of the mill, or his property therein 
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was increased in value, or that its capacity for grinding was 
made greater, or that he acquired a greater head of water for 
the purposes of his mill, or that his property or himself was 
benefited by the mill-dam. There are no such clear averments 
in either of these declarations. There isa vague and shadowy 
idea that such are the facts sought to be conveyed by the decla- 
rations, and this is all that can be said of them. We think, 
therefore, that as they stand they are insufficient to give to 
these administrators the right to be made parties. But section 
3438 of our Code, declares that “no suit shall abate by the 
death of either party, where such cause of action will, in any 
case, survive to or against the legal representatives of the 
deceased party either in the same or any other form of action.” 
This section would seem to provide for a very liberal rule of 
amendment in the event that the original declaration was in- 
sufficient. In these cases we think them insufficient, and that 
there is barely enough in them to amend by. Still, as we 
think there is enough, we will hold that the administra- 
tors upon setting out in their petitions to be made parties, 
amendments in writing to the effect that the defendant was 
benefited, and wherein, and how, may be made parties, and 
such amendments be allowed. We affirm the judgment of.’ 
the court below in refusing to grant the motion upon the de- 
clarations as they then stood, but we direct that the adminis- 
trators have leave to make their petitions to be made parties 
in writing, and to set out therein their proposed amendments, 
and upon these amendments, showing that the defendant was 
benefitted by the tort, that they be made parties plaintiff, and 
that said causes thereupon proceed. 
Judgment affirmed. 
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JAMES C. FREEMAN et al., plaintiffs in error, vs. ALBERT D. 
CRAVER, administrator de bonis non, et al., defendants in 
error. 


(Warner, Chief Justice, being interested in the result of the litigation, did not preside.) 


1, A consent decree, after full execution and many years of acquiescence, 
ought not to he disturbed. 

2. Ignorance of fraud which, by the use of ordinary diligence, might have 
been discovered in due time, will not hinder the statute of limitations from 
running, Enough was known to prompt inquiry; there was a clue, 


Equity. Decree. Statute of limitations. Before Judge 
Tompkins. Spalding Superior Court. August Term, 1875. 


On December 30th, 1874, Craver, as administrator de bonis 
non upon the estate of Peter Farrar, deceased, and the heirs- 
at-law of said estate, filed their bill against Freeman and 
Miles G. Dobbins, making, in brief, this case: Farrar died 
in October, 1864, leaving a large estate of realty and person- 
alty ; one Josiah Sheffield became administrator, but was re- 
moved at the June term, 1872, of the court of ordinary of 
Spalding county, on account of mal-administration, ete. ; 
Craver became administrator de bonis non on January 5th, 
1874. 

Whilst Sheffield was administrator, to-wit: on January 
3d, 1867, he filed his bill against Freeman for an account 
and settlement of certain cotton transactions and speculations 
made and entered into by him and Farrar as partners. Free- 
man answered this bill at the August term, 1869, of Spalding 
superior court, and a consent decree was then rendered for 
the complainant for $1,500 00. On the day of its rendition 
the decree was paid off in full. Copies of the proceedings in 
that case were attached. 

Since the rendition of said decree complainants have been 
informed, and so charge, that while the copartnership existed 
between Farrar and Freeman, one Dobbins was also a partner. 
This fact was never known to Sheffield, and therefore Dobbins 
was not made a party defendant to the hereinbefore recited 
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bill. Complainants only received this information some 
twelve or fourteen months before the filing of this bill. 
Complainants are informed, and believe, that Sheffield was 
greatly mistaken as to the quantity of cotton held by Free- 
man, Dobbins & Farrar at the date of the death of the latter. 
Sheffield alleged in his bill that Freeman had taken posses- 
sion of some seventy thousand pounds, or other large quanti- 
ty, of ginned cotton, when in truth, from the statement of 
facts that has been made to complainants “within a few 
months past,” there were about five hundred bales of cotton 
averaging five hundred pounds to the bale, purchased by 
Freeman & Farrar, and about three hundred and sixty bales, 
same general weight, purchased by Farrar & Dobbins. In 
all of this cotton Farrar was interested as a partner to the 
extent of one-third thereof. It was worth forty-five cents per 
pound, or, in the aggregate, $193,200 00. The greater part 
of the cotton bought by Freeman & Dobbins was purchased 
during the years 1862 and 1863; some of it was bought in 
the year 1864, but during most of the latter year Farrar was 
absent from home in the military service of the state. During 
this period almost the entire management of the cotton busi- 
ness was in the hands of Dobbins & Freeman. The cotton 
was purchased as an investment, to be held until the close of 
the late war, to be then sold and the proceeds divided. The 
larger portion of this cotton was, by contract, left with the 
sellers to be taken care of and to be delivered on call. Thus 
it was not delivered until the spring or summer of the year 
1865, after the death of Farrar. Freeman & Dobbins sold 
the same and appropriated the proceeds to their own use, ex- 
cept the sum of $1,500 00 paid on the aforesaid decree. 
Other property was appropriated in the same way by the de- 
fendants, enumerating it. 

A few weeks after the death of Farrar, Freeman & Dob- 
bins went to the house of Sheffield, the former administrator, 
and by false. and fraudulent representations, induced him to 
sell to Dobbins the interest of his intestate in the cotton 
on hand, for $26,000 00 in Confederate money, falsely stating 
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that his interest amounted only to some thirty-five thousand or 
forty thousand pounds, At the time of this fraudulent trans- 
action Freeman & Dobbins had in their hands $40,000 00 of 
Confederate treasury notes belonging to the estate of Farrar, 
out of which they made the payment to Sheffield of $26,000. 
Sheffield was a weak-minded man, credulous and easily de- 
ceived, and from excessive dissipation, easily imposed upon. 
Freeman, knowing his weakness, together with Dobbins, took 
advantage of him as aforesaid. Complainants charge that 
such sale was without authority of law. As an inducement 
to Sheffield to dispose of the interest of his intestate in such 
cotton, Freeman falsely informed him that he was about to 
make the same kind of trade with Dobbins. 

Freeman and Dobbins obtained other lots of cotton in which 
Farrar was interested, and for which they have never ac- 
counted to his estate. 

The consent decree already alluded to, was fraudulently ob- 
tained by unlawful concealments on the part of Freeman & 
Dobbins, from said Sheffield, as to the amount of cotton really 
on hand in which the estate of Farrar was interested. It 
therefore ought to be set aside on this ground, and also be- 
cause Dobbins was not a party thereto. The case should be 
reheard with Dobbins before the court, in order that all the 
matters complained of may be inquired into. 

Complainants pray that Freeman & Dobbins may be re- 
quired to account for all the property of Farrar, deceased, 
which they have in their,hands. Waiving all discovery, they 
pray the writ of subpeena. 

Complainants subsequently filed an amendment in which 
they alleged that they only acquired knowledge of the fraud 
perpetrated by Freeman & Dobbins on them and on the former 
administrator, Sheffield, a few months before the filing of 
their original bill, and that they immediately ‘ set about tak- 
ing legal steps for the enforcement of their rights.” 

The defendants demurred to the bill upon the following 
grounds : 

Ist. Because it contained no equity. 
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2d. Because the allegations of fraud are too general. 

3d. Because any relief for the matters complained of is 
barred by the statute of limitations. 

4th. Because the subject matters complained of are res ad- 
judicata, being covered by the decree in the bill set forth. 

The demurrer was overruled and defendants excepted. 


Hunt & Jounson, for plaintiffs in error. 


- 


J. M. CAMPBELL, for defendants. 


BLECKLEY, Judge. 


1. The consent decree rendered and fully performed in 1869, 
put an end to the controversy as to all matters embraced in 
that bill. After such length of acquiescence it was quite too 
late to re-open it without some better excuse than is shown in 
the new bill. Such a decree is not altogether as subject to 
review as one not founded on consent: 7 Georgia Reports, 110. 
The new bill does not allege any specific fraudulent act or 
practice whereby consent on the part of the complainant was 
brought about to the decree which was rendered. 

2. The new bill, as to matters not embraced in the old, is 
clearly barred if not saved by fraud and the want of knowl- 
edge thereof. Even granting that fraud is sufficiently alleged, 
which, considering the loose frame of the bill, is a large con- 
cession, it ought to have been discovered long ago by those 
representing or interested in Farrar’s estate. It is impossible 
to read the bill without being struck with the absence of ex- 
planation why the facts were not ascertained in due time. 
Reasonable diligence, we think, would have lead to their dis- 
covery. Enough was known from the start to prompt inquiry. 
It is not like a case where there was no clue. The demurrer 
ought to have been sustained. 

Judgment reversed. 
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N. G. Scrogerns, plaintiff in error, vs. D. W. HoapLey, 
defendant in error. 


1. The assignee of a bond for titles to land acquires only the rights of the as- 
signor, and takes the land subject to all the claims of the vendor for the 
purchase money. 

2. Section 3654 of the Code, which authorizes the vendor to make, file, and 
record a deed to the vendee, and levy a judgment for the purchase money 
upon the land, when only bond for titles has been given, is very broad, and 
embraces a case where the plaintiff in the judgment is the transferree of 
the notes for the purchase money, and the vendor has indorsed them to 
him. In such case the vendor may make a deed to the vendee, and th® 
land be sold to satisfy the judgment of the transferree of the note; nor does 
it make any difference that the bond for titles has been assigned and the 
deed made to the assignee by the vendee, if such assignee took with knowl- 
edge that the purchase money had not been paid, 

3. Even if the bond for titles obligated the vendor to make a deed to the 
land so soon as certain payments were made, and certain notes given, and 
the proof was that these conditions had been complied with, still section 
3654 covers the case, and the land, in view of the facts of this case, may 
be sold under the judgment on the notes for the balance of the purchase 
money, 


Bond for titles. Levy and sale. Before Judge BucHANAN. 
Coweta Superior Court. September Term, 1875. 


Reported in the opinion. 


P, F. Smrru, for plaintiff in error. 
M. J. CLark; LAVENDER Ray, for defendant. 


JACKSON, Judge. 


Hoadley sued F. M. Scroggins and obtained judgment 
against him for $1,000 00, with interest; execution was issued 
thereon and levied upon certain real estate. It was claimed 
by N. G. Scroggins, and the question was whether the land 
levied on was subject to the fi. fa., or was the property of the 
claimant. The facts, in substance, were as follows: F. M. 
Scroggins bought from W. B. W. Dent the estate in question 
on the following contract: ‘ Received of F. M. Scroggins 
$100 00, in part payment for a store-house on Greenville 
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street. If the said Scroggins pays $1,400 00 between this 
and Christmas, and gives his notes each for $500 00, due 
three and six months hence, then the said Dent will make 
him good and lawful titles to the same;” signed by W. B. 
W. Dent, and dated December 7th, 1869. 

The money was paid, and the two notes were given. These 
notes were transferred to Hoadley, on which he obtained judg- 
ment and levied upon the store-house. Hoadley paid Dent 
the value of these notes, and Dent indorsed them. F. M. 
Scroggins, after he had paid the $1,400 00 and given the two 
notes, assigned this bond for titles or receipt to N. G. Scrog- 
gins, the claimant, and made him a deed to the store. W.B. 
W. Dent, by the request of Hoadley, the plaintiff, under sec- 
tion 3654 of the Code, made a deed to F. M. Scroggins, and 
Hoadley then levied upon the store. 

On this state of facts the court charged the jury that “if 
plaintiff’s execution was for the purchase money of the prop- 
erty levied on, and if that purchase money was due and un- 
paid at the time defendant transferred the bond and made a 
deed to claimant; and if no deed had been made to defendant 
at the time by W. B. W. Dent, and judgment was obtained 
afterwards against defendant for the purchase money; and if 
a deed was made, filed and recorded in the clerk’s office of the 
superior court of Coweta county from W. B. W. Dent to de- 
fendant, you should find the property levied on subject to the 
fi. fa.” 

The jury found the property subject; and the claimant 
moved for a new trial on the ground that the court erred in the 
foregoing charge, and because the verdict was contrary to the 
law and the evidence. The court overruled tliis motion, and 
this is the error assigned. 

1. N. G. Scroggins is the assignee of F. M. Scroggins to 
this bond for titles. He holds the title of F. M. Scroggins. 
F. M. Scroggins assigned to him all his title but nomore. His 
rights and liabilities are those of his assignor, no more, no 
less: Hind vs. Low, 38 Georgia Reports, 191; Rawson vs, 
Coffin, 55 Ibid., 348. 
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2, 3. It follows that this store in the hands of the claim- 
ant, is liable for the purchase money, if it would have been 
liable while in the hands of F. M. Scroggins; nor does it 
make any difference that F. M. Scroggins made a deed to N. 
G. Scroggins. . The latter is no bona fide purchaser without 
notice, but knew all about the title of his vendor, and merely 
stepped into his shoes. He knew that all the purchase money 
had not been paid by his vendor; he knew, therefore, that 
his vendor had no complete equity: 3 Georgia Reports, 5; 
10 Ibid., 190; 12 Ibid., 464; 40 Ibid., 32; 47 Ibid., 214; 
51 Ibid., 502—therefore, he acquired no perfect equity him- 
self. Nor does it make any difference that the bond for titles 
obligated the vendor to make titles when these notes were 
given, inasmuch as these notes were for the purchase money. 
The statute, Code, section 3654, is very broad, and enacts that 
“when any judgment has been rendered in any of the courts 
of this state, upon any note or other evidence of debt, given 
for the purchase money of land, where titles have not been 
made, but bond for titles given, it shall and may be lawful 
for the obligor of said bond to make, and file, and have re- 
corded in the clerk’s office of the superior court of the county 
wherein the land lies, a good and sufficient deed of convey- 
ance to the defendant for said land; * * * whereupon, 
said land may be levied on and sold under such judgment as 
in other cases.” Nor does it make any difference, in our judg- 
ment, that the vendor of the land had transferred the notes 
to the present plaintiff; especially, as it appears from the re- 
cord, that he had indorsed them, and was liable for their pay- 
ment. ‘The statute, (Code, section 3654,) by its terms, in- 
cludes “any judgment” upon “any note” given for “the 
purchase money of land,” where bond for titles only is given, 
and covers this case without stretching it beyond the words 
used. We think that this land is subject to this debt right- 
eously and equitable as well as legally, and therefore affirm the 
judgment of the court below. 

Judgment affirmed. 
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Schnell e¢ a/. vs. Toomer ef al. 


JouHN C. SCHNELL, trustee, e¢ al., plaintiffs in error, vs. FRED- 
ERICK A. TOOMER, administrator, et a/., defendants in error. 


1, An ante-nuptial contract between husband and wife and a trustee, made 
in 1838, with the declared object of securing the wife's property to her 
sole and separate use, so that the same should not be liable to the debts or 
contracts of the husband, and conveying said property to the trustee, in 
trust for the sole and separate use of the wife for life, and after her death, 
for the use of her issue, their heirs and assigns, forever, share and share 
alike; the wife, nevertheless, to have the power of selling and conveying 
the same absolutely in fee simple, and of passing title thereto by her own 
deed or bill of sale; and should she die, leaving no issue of her body liv- 
ing at the time of her death, and leaving no will disposing of the property, 
then, the trustee to hold in further trust for certain designated persons, and 
their heirs forever, share and share alike; and if the wife should die leav- 
ing no issue of her body living at the time of her death, then the property 
to be held by the trustee in further trust to and for such uses as she might, 
by last will, direct and appoint, vested the legal title in the trustee, and the 
same remained in him during the whole period of the coverture, notwith- 
standing the wife’s power to sell and convey the property, she not having 
exercised the power. 

2, Against ejectment brought in 1860 for a tract of land embraced in the 
trust, the wife suing by her trustee, tie statute of limitations would be a 
defense, and the wife’s coverture would be no reply to the statute, inas- 
much as the trustee held the title and was competent to sue. If he was 
barred, she, his cestut gue trust, was barred, and all for whom, as trustee, 
he held in remainder. 

3. The exclusion of reasonable doubt, in some civil cases, as held requisite 
in 11 Georgia Reports, 160, and 30 /did., 619, means no more than that 
the jury must be clearly satisfied. 

4 Where it does not appear that the party holds back evidence within his 
power to produce, the non-production of more full and definite evidence 
than he presents, raises no presumption against him; and there should be 
no charge given to the jury on the subject of such a presumption, 


Husband and wife. Trusts. Statute of limitations. Ev- 
idence. Presumption. Charge of court. Before Judge HALL. 
Dougherty Superior Court. October Term, 1875. 


Report unnecessary. 


Vason & Davis; R. N. Ety, for plaintiffs in error.. 


L. P. D. WARREN, for defendants. 
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BLECKLEY, Judge. 


1. This action was commenced in 1860. The statute of 
limitations being pleaded, the plaintiff sought to parry it by 
coverture of Mrs, Amos; and it was insisted that her ante- 
nuptial contract with her husband and her trustee, did not 
vest the legal title in the latter, so as to subject it to be acted. 
upon by the statute during the time she was covert. The 
conveyance is a very singular and unusual one. Its terms are 
sufficiently indicated in the head-note. It will be seen that 
the trustee was interposed for several purposes; first, to hold 
off the marital rights of the husband; secondly, to give effect 
to remainders in favor of her issue, or in favor of other per- 
sons in case Mrs. Amos should die intestate and without issue; 
and thirdly, to execute such uses as she might, by will, direct 
and appoint. The anomalous feature of the instrument is, 
that while it declares a trust for her use during her life only, 
it gives her an absolute power of disposition by sale, and en- 
ables her to pass title by her own deed or bill of sale.” This 
power is what is relied upon to clothe her with the legal title, 
and it seems to be supposed by plaintiffs’ counsel that the 
title passed into the trustee sufficiently to keep the husband’s 
marital rights from attaching, and then returned into Mrs, 
Amos free from those rights, and upon her death re-vested in 
the trustee in behalf of the remaindermen. This is a com- 
plex theory, and seems to us to be too curly; too much 
twisted to be good law. The better view of the case is, that 
ihe power in Mrs. Amos to sell and convey title should 
be construed as a simple power to change the investment, the 
specifics and the form of the trust estate, the proceeds being 
subject to the like trusts, or else that the mere existence of 
the power, however deep it might go, would not destroy or sus- 
pend the trust, and that nothing short of its actual exercise 
would have that effect. As there is an express limitation of 
Mrs. Amos’ equitable estate to the period of her natural life, 
with contingent remainders over, this case differs materially 


from that of Cook vs. Walker, 15 Georgia Reports, 457. 


VOL. LVI. 12. 
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Another suggestion we would make is, that if the legal title 
was in Mrs. Amos the instant after her marriage was solem- 
nized, it is not by any means easy to see why it did not pass on 
through her into her husband, and thus she would have had 
no title whatever at the commencement of this suit. The 
marriage probably took place in 1838, the year the trust was 
created, and the adverse possession is not shown to have be- 
gun prior to 1853. But we hold that the whole scope and 
purpose of the trust required it to commence at the execution 
of the instrument, and continue during the coverture, at least, 
if not during the life of the wife. And if the power of sale 
is inconsistent with that construction, it is inconsistent with 
the estate conveyed ; and being a reservation contrary to the 
grant, and not preceding but following the words of convey- 
ance, it should be deemed subordinate, and, if necessary, be 
declared void. In our judgment the trustee held the legal 
title. 

2. If the trustee was barred, it is the settled law of this 
state that the beneficiaries of the trust, for whom he held title, 
were barred also: 10 Georgia Reports, 358 ; 51 Ibid., 139. 

3. In regard to the evidence of adverse possession, etc., the 
court was requested to charge the jury, as laid down in 30 
Georgia Reports, 619, that the plea of the statute must be 
supported by proof so conclusive as to exclude reasonable 
doubt. The court declined so to charge, but seems to have 
given what we think is the true meaning of the cases on the 
subject, namely, that it is only necessary for the proof to 
clearly satisfy the minds of the jury of the truth of the plea. 
In civil cases, as in 11 Georgia Reports, 160; 30 Ibid., 619 ; 
and 17 Jbid., 559, the exclusion of reasonable doubt means 
that and no more: * Code, section 3749; and as “ reasonable 
doubt” is a phrase more appropriate to criminal cases, its em- 
ployment to instruct the jury in civil cases had best be avoid- 
ed. There is certainly a difference in the strength of convic- 
tion required by the law in the two class of cases; and that 
being so, it is desirable not to confound in language what 
should be distinguished in thought. 
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4, Another request to charge was refused ; it was, in sub- 
stance, that if the defendants had the means of proving clearly 
and certainly the date of erecting a certain fence, and its posi- 
tion with reference to the line of the lot in controversy, and 
had failed to produce the evidence or render a satisfactory 
reason for not producing it, this circumstance would tend to 
raise a presumption unfavorable to their case on these points. 
There was no evidence before the jury that the defendants 
held back anything in their power. The evidence they pro- 
duced was not quite certain, but it did not appear that, at the 
time and under the circumstances, the defendants could have 
made the matter any more clear. It had been a very long 
time since the fence was built—over twenty years—and the 
builders were not before the court. The court was altogether 
justifiable in refusing the request; more especially, as the 
charge given was that the jury must find against the claim of 
title by prescription unless they were clearly satisfied that de- 
fendants, and those under whom they claimed, had been in 
possession, with written color of title, for more than seven 
years prior to the suit, holding adversely under claim of right. 
The fence in question was involved only as related to the fact 
and date of the possession, and the charge just recited was as 
favorable to the plaintiffs as that requested, if not more so. 
As there was no motion for a new trial, we are not called to 
pronounce upon the sufficiency of the evidence to make out 
the statutory bar, upon the element of fact. We find no error 
of law in the record, and consequently affirm the judgment. 

Judgment affirmed. — 


EMANUEL MITCHELL, plaintiff in error, vs. THe STATE OF 
GeroraiA, defendant in error. 


If Mitchell forge the name of Price to a letter, by which money belonging 
to Price, in the hands of his bailee in Thomasville, is sent by express to 
Augusta, and if Mitchell, personating one Cousins, to whom he had direct- 
ed the money to be sent, takes it from the express office and appropriates it 
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to his own use, Mitchell is guilty of forgery under section 4451 of the Code, 
and such facts sustain the allegation in the indictment that Mitchell’s intent 
was to defraud Price, though Price, afterwards, by suit, recover the money 
from the express company. The forgery, including the fraudulent intent 
against Price, was complete when the forged letter moved Price’s money 
from the depository he chose for it, and put it where Mitchell could get it, 
and where he actually got it and appropriated it; nor does it make him the 
less guilty of the forgery, that before he could pocket the money, he commit- 
ted another crime in personating Cousins, nor is his criminal intent to de- 
fraud Price lessened by the fact that he also defrauded the express company. 


Criminal law. Forgery. Before Judge Gipson. Rich- 
mond Superior Court. April Term, 1875. 


Reported in the opinion. 


H. Cuiay Foster, for plaintiff in error. 


DAVENPORT JACKSON, by Jackson & LumpkKIN, for the 
state. 


JACKSON, Judge. 


The defendant was indicted for forging a letter, and there- 
by procuring money to be sent by express to Augusta, with 
intent to defraud Bill Price. The facts are that he did write 
the letter and put the name of Bill Price at the end of it; 
that by so doing he procured the money to be sent by a per- 
son in whose hands Price had placed it, by express to Au- 
gusta; that he had it sent to Cesar Cousins, and it came to 
the express office for delivery to Cesar Cousins; that defend- 
ant personated Cousins and got the money; that Price had to 
sue for it, and finally recovered it from the company. The 
jury, under the charge of the court, found defendant guilty. 
A motion for a new trial was made, on the ground that the 
verdict was against the law and the evidence, and without 
evidence ; the court below overruled it, and error is assigned 
on that ruling. 

There can be no doubt that the defendant was guilty of 
personating Cousins, and so getting this money from the ex- 
press office, and he might have been indicted and convicted of 





ATLANTA JANUARY TERM, 1876. 1738 


Mitchell vs. The State of Georgia. 





that crime. But is he not guilty of forgery? Does not the 
transaction show that he was guilty of the latter offense before 
he had committed the former? Let us see. Section 4451 of 
our Code enacts that if any person shall fraudulently make, 
sign, forge, counterfeit, or alter any writing, with intent to 
defraud any person, he shall, on conviction, be purnished, etc. 

Well, Mitchell signed and forged the name of Price to this 
letter—a writing. With what intent? Evidently to defraud. 
Whom? When he wrote the letter, whom did he intend to 
defraud? Whose money was he scheming to pocket? Un- 
questionably Price’s money. He had ascertained that Price 
had the money in the hands of a person in Thomasville; he 
forged a letter in Price’s name to this person; he had the 
money sent by express to Cousins, and he went to the express 
office and got it out. The express company was not in his 
thoughts when he forged the letter, or if it was, it was the mere 
instrumentality by which he was contriving to get Price’s 
money; he had no intent to defraud that company; if he did 
he certainly intended to defraud Price too; it was not his 
intention to defraud Cousins, for it was not Cousins’ money 
he was planning to get. But he did intend to defraud Price; 
and what is more, he succeeded in his intent, and did defraud 
him. He put in his pocket Price’s money and appropriated 
it to his own use. It is true Price got it by suit out of the ex- 
press company, but it took time, fees to counsel, trouble, ex- 
pense and delay to get it out of that company—all of which 
this forgery caused. We hold that Price had a right to keep 
his money in Thomasville, and if defendant, by forging a let- 
ter and signing Price’s name to it, got the money sent to Au- 
gusta, and pocketed it; that if he only kept it one hour from 
Price, with intent to apply it to his, the defendant’s, own use, 
the crime of forgery is complete; the intent is demonstrated 
to defraid Price by the fact that he wrote the letter and reaped 
the fruits of the writing. We do not think that this case is at 
all affected by 51 Georgia Reports, 535. The principle there 
ruled is that the person intended to be defrauded must be de- 
signated in the indictment. It is doue here, and moreover, 
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we think it is clearly and satisfactorily proved. The verdict 
is in accordance with the law and abundantly supported by 
the facts. 

Judgment affirmed. 


Tuomas P. SAFForD, plaintiff in error, vs. JAMES A. WADE, 
executor, defendant in error. 


1. Where the verdict is against both of the defendants sued, and finds one 
of them to be security only, a judgment entered up against “the defend- 
ant,” is to be construed as including both, the omission of the letter “s”’ 
at the termination of the word defendant, being an immaterial clerical error. 
The judgment is not void by reason of failing to describe the security as 
security, but is amendable, 

2. Where, upon an execution against both defendants, the sheriff entered a 
levy, in due time, as made upon the property of one, (naming him,) the 
entry kept the judgment from becoming dormant as to either, for seven 
years from the date of the levy. 

3. After such a levy had been disposed of by selling the property and paying 
out the proceeds to older f. fas., it was competent, by leave of the court, 
to amend the judgment by inserting therein the letter “s” and the name 
of one of the defendants as principal, and the name of the other as secu- 
rity, so as to make the judgment, in that respect, conform to the verdict. 
And it was competent, by like leave of the court, at the same time, to 
amend the f. fa. by designating therein one of the defendants as principal 
and the other as security, thus making the f, fa. conform to the judgment 
as amended, 

. It was no obstacl= to makin. these amendments that an affidavit of ille- 
gality, interposed by the security, had previously been sustained, and a levy 
upon his proporty dismissed, the grounds of illegality insisted upon being 
the variances between the verdict and the judgment, and between the judg- 
ment and the fi. fa., which the amendments served to obviate, 

. Such amendments were favorable to the security, being chiefly in respect 
to matters intended by the law for his benefit. They were, moreover, war- 
ranted by the record, which imports absolute verity, That they were made 
without notice to him is, consequently, nothing to his prejudice. Before 
they were made, he complained by affidavit of illegality, of the defects 
which they remedied, and, by so doing, virtually demanded the correction 
of said defects, the same being amendable. 

6. As between the parties to the action, amendments to the judgment and 
fi. fa., made to establish conformity in the whole record, relate back, gen- 
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erally, and for most purposes, to the original dates, and take effect there- 
from, 

7. After a proper order to amend a judgment and f, /2., it is not requisite 
to enter a new judgment or issue a new fi. fa. 

8. Affidavit of illegality by the security being made, upon the grounds that 
no legal judgment was entered, that the verdict and judgment were dor- 
mant, and that no legal execution was issued, was properly overruled—the 
levy and the affidavit of illegality being subsequent to the proceedings and 
amendments indicated in the foregoing notes, and within two years after 
the levy on the principal’s property referred to in note second, 


Judgments. Verdict. Amendment. Principal and secu- 
rity. Illegality. Before Judge BARTLETT. Morgan Superior 
Court. September Term, 1875. 


Reported in the opinion. 


McCay & Trippe; A.G. & F.C. Foster, for plaintiff 


in error. 
Bruuups & Brosston, for defendant. 


BLECKLEY, Judge. 


1. The verdict of the jury was against both of the defend- 
ants. The suit was upon a promissory note signed by both, 
apparently as principals, but one of them seems to have made 
proof of his suretyship.for the other, and the jury found that 
he was security only. He is the plaintiff in error. In sign- 
ing judgment upon the verdict, neither o° the 1 was named, 
the judgment being simply against “the dv end. it.” Execu- 
tion issued against both defendants, and as the verdict was 
against both, the judgment was, no doubt, intended to be, and 
should beso construed.. The omission of the letter ¢ was, we 
think, a clerical error, and wholly immaterial. If it had been 
the purpose to sign judgment against one defendant only, 
the one intended would have been named. The word de- 
fendant applies equally to each, and may include both. Even 
in statutes, the singular may stand for and represent the plu- 
ral: 4 Georgia Reports, 399. The verdict subjected both de- 
fendants alike to pay the debt, and it violates every principle 
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of probability to suppose that the judgment was intended to 
embrace one only. The plain and obvious truth is, that by 
mistake, the word defendants was written defendant. It was 
a more grave matter not to have described the security as such 
in the judgment, but as he did not sign the note in that char- 
acter, it is possible that the Code, sections 2159, 3572, does 
not require it. Comparing the terms of these two sections 
with themselves and with the prior statutes (Cobb’s Digest, 
pages 598, 600,) I am inclined to think it does not; more 
especially, as sections 2165 and 2166 seem to treat the creditor 
as altogether disinterested in the question of suretyship, where 
the fact does not appear on the face of the contract. But, in 
any event, the omission did not make the judgment void. It 
is, at most, an irregularity, and was amendable. See 26 Geor- 
gia Reports, 162; 27 Ibid., 353; 53 Ibid., 387; 54 Lbid., 
494. 

2. The execution being against both defendants, was levied 
upon the principal’s property in less than seven years after 
the judgment was rendered. That kept the judgment from 
becoming dormant for seven years longer: Code, section 
2914; 10 Georgia Reports, 184. The levy was entered by 
the sheriff, the officer authorized by law to execute and return 
the writ, and that preserved the vitality of the judgment 
against both defendants. The case in 13 Georgia Reports, 
269, does not conflict with this ruling, for in that case the 
last entry was more than seven years old when the fi. fa. was 
re-levied, and the circumstance relied upon to prevent dor- 
mancy was litigation upon a bill in chancery to which the 
co-defendant in the fi. fa., who claimed that the judgment had 
become dormant was no party. Here the requisites of the 
statute were literally fulfilled; there was an entry in due 
time by the proper officer. 

3. The property levied upon was sold, and the proceeds 
distributed to older fi. fas., after which the amendments were 
made which are indicated in the third head-note. 

4, Before they were made, however, the fi. fa. had been 
levied upon the property of the security (now the plaintiff in 
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error,) who filed an affidavit of illegality on the grounds of 
variance between the verdict and judgment, and between the 
judgment and fi. fa., and on the further grounds that the debt 
was created for slaves, and that an issue tendered by the prin- 
cipal under the relief laws was yet undisposed of. The last 
two grounds were not insisted upon in the argument here as 
of any value. On the trial of the affidavit of illegality it 
was sustained, and the levy was dismissed by the court. The 
plaintiff then, at the same term of the court, procured the 
passage of orders to make the -amendments in question, and 
they were made. It is insisted that it was not competent to 
make the amendments after the illegality was sustained, and 
that the judgment pronouncing the execution illegal is still 
unreversed, wherefore the execution stands condemned, down 
to the present time, as illegal. But the only grounds of ille- 
gality now insisted upon as effective were those which com- 
plained of the very defects which the amendments remedied. 
The judgment was not void—it was amendable by law ; and 
no judgment with any life in it can be slain by an affidavit of 
illegality. So, too, the fi. fa. was, at most, only irregular— 
it was not void—it was amendable. An affidavit of illegality 
cannot destroy a fi. fa., any more than a judgment, for irregu- 
larity. All it can do is to obstruct its enforcement until the 
irregularity shall be cured by amendment, or until it shall be 
too late to amend. Between a prior affidavit of illegality 
based on irregularities, and subsequent rectification of those 
irregularities by amendment, is the most perfect consistency. 
And the judgment sustaining such an affidavit is conclusive 
of but one thing, to-wit: their then existence as legal obstacles 
to the enforcement of the fi. fa. If such obstacles are once 
formed and adjudicated upon, are they thereby rendered fixed 
and permanent? Surely not. On the contrary, after such a 
demonstration of their existence and: of the necessity for re- 
moving them, they should be removed at once; and that was 
done in this case. 

5. It is urged that the amendments were void because 
made without notice to the security. All of them, except 





178 SUPREME COURT OF GEORGIA. 
Saffold vs. Wade. 


adding the letter s to the word defendant, which was quite 
useless and unnecessary, were favorable to his interest and in- 
tended by the law for his benefit. What cause could he have 
shown against them? They were based on no extrinsic evi- 
dence, but were warranted by the record itself. There was 
nothing to do but inspect the record and order accordingly : 
1 Kelly, 559; 3 Ibid., 121. His liability for the debt was 
already fixed by the verdict and by the judgment as rendered. 
Nothing was added to that liability by the amendments. 
Besides, he had resisted the enforcement of the fi. fa. because 
of these defects, and they being, in law, amendable, his affi- 
davit of illegality setting them up and insisting upon them, 
may well be deemed a demand, on his part, for their correc- 
tion. The plaintiff merely responded to that demand by 
moving the amendments after they had, at his instance, been 
adjudged necessary. 

6. The amendments, when made, related back, as between 
the parties, and for most purposes, to the original dates of 
judgment and fi. fa.: 5 Georgia Reports, 251; 11 Ibid., 
281; 13 Lbid., 218; 18 Ibid., 287. 

7. It was not requisite to enter a new judgment or issue a 
new fi. fa. Dormancy of the judgment did not, therefore, 
result from making the amendments after the lapse of seven 
years from the date of the judgment. The benefit to the 
plaintiff of the entries on the fi. fa. were not lost, as means of 
preventing dormancy. In whatever mode the amendments 
were made, the identity of the originals would not be de- 
stroyed as long as, with the aid of the orders authorizing 
amendment, the difference between the former and the present 
reading could be accurately shown. The record before us 
will bear this test, as it contains a copy of the judgment and 
fi. fa. as they were before amendment, and a copy of what 
they became by amendment. No authority was produced to 
us in the argument on the precise point as to how amendments 
should be made; that is, how the new matter should be com- 
bined with the old. Doubtless, some little research among 
books of practice would lead to satisfactory rulings on the 
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subject. We find one decision on amending pleadings in 
equity in 25 Georgia Reports, 634, which holds that an order 
to amend does not, of itself, operate as an amendment. It 
also points out how bills are amended, but in such brief terms 
as to be scarcely perspicuous. In 35 Georgia Reports, 207, 
instead of amending the fi. fa. it was quashed, and a new one 
ordered to issue, but there was no motion to amend the fi. fa., 
the judgment only being the subject of that motion. 

8. The illegality now under review was an affidavit filed 
by the security in resistance to a second levy made upon his 
property, which levy was after all the foregoing proceedings 
and amendments took place. It was, however, within two 
years after the levy on the principal’s property, referred to 
under the second head of this opinion. Some of the grounds 
of illegality are not stated with entire clearness, but the sub- 
stance of them all is comprehended in these propositions : 
that no legal judgment was entered; that the verdict and 
judgment are dormant; and that no legal execution has issued. 
The court below overruled the affidavit, and that is the error 
complained of. After what has been said, our reasons for 
affirming the judgment are apparent. We think all possible 
irregularity had been eliminated from both the judgment and 
fi. fa.; that the judgment was not dormant, and that the exe- 
cution, as amended, was valid. Let it proceed. 

Judgment affirmed. 


CHARLES R. STONE ef al., executors, plaintiffs in error, vs. 
Joun S. Davinson, assignee, defendant in error. 


1. Suit against a bank and notice by publication to the stockholders, under 
sections 3371-2-3, of the Code, in 1866, with judgment and execution and 
return of “ #z//a bona’? against the bank, and executionthereupon in June, 
1869, against a stockholder, with return of “ sz//a dona’’ in July, 1869, will 
prevent the bar of the statute of limitations of 1869 from attaching. The 
suit against the stockholder began not later, at least, than the issue of the 
execution against him, though no levy was made upon his property until 
June, 1870. 
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2. The fact of notice by publication under section 3371, need not appear of 
record; nor need it appear of record that the president of the company 
furnished a certificate of the stockholders, and the number of shares owned 
by each at the time the judgment was rendered against the corporation, un- 
der section 3373. It is enough that these facts exist; if they do not exist, 
and the fi, fa, is for too much or otherwise illegal, the remedy of the de- 
fendant is by affidavit of illegality, 


Banks. Stockholders. Statute of limitations, Illegality. 
Before JosepH B. CumMine, Esq., judge pro hac vice. Rich- 
mond County. At Chambers, July 23d, 1875. 


Reported in the opinion. 


WituraM T. Goutp; Frank H. MIuLuer ; W. H. Hutt, 
for plaintiffs in error. 


J.C. C. Buack; H. D. D. Twiaas, for defendant. 


JACKSON, Judge. 


The plaintiff, Davidson, as assignee, held a judgment against 
the Mechanics Bank rendered in 1867. On this judgment, 
execution issued against Metcalf, as one of the stockholders 
of the bank, on the 16th of June, 1869. <A return of nulla 
bona was made upon this execution, on the 13th of July, 
1869, and a levy was made on the 8th of August, 1870. 
Affidavit of illegality was made on the ground, mainly, that 
the levy of this fi. fa. was the commencement of the suit 
against Metcalf; that this levy bore date after the Ist of Jan- 
uary, 1870; that the debt was contracted, it being the issue 
of bank bills, before the Ist of June, 1865, and that therefore 
the statute of limitations of 1869 barred the right of action 
against Metcalf. The court below held that Metcalf’s estate 
was not protected by te bar of that statute, and error is as- 
signed thereon. 

The execution against Metcalf, a stockholder of the bank, 
was issued by authority of section 3372 of the Code, which 
provides that it may be done after judgment against the bank, 
if notice by publication had been given one month after the 
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suit was commenced against the bank, according to section 
3371, and a return of nulla bona made on the fi. fa. against 
the bank. The first question is, whether this notice by pub- 
lication provided for in section 3371 of the Code, is the be- 
ginning of suit against the stockholder ? 

1. That seetion declares that publication under it shall 
operate as notice to each stockholder, ‘ for the purposes here- 
inafter mentioned.” What are these purposes? The next sec- 
tion declares that when this notice is thus given, execution 
shal] first be issued against the coporation, and upon a return 
of no property, then the clerk shall issue execution against 
the stockholder on the application of the plaintiff or his at- 
torney, for his ratable part of the debt ; and to assertain that 
ratable part, it is made, by the next section, 3373, the duty 
of the president of the corporate body to furnish a list of 
stockholders and the number of shares owned by each under 
certain penalties therein imposed, upon the president. The 
next section, 3374, provides that any stockholder may defend, 
if he wishes, and if the president shall refuse or fail to do so, 
By the next section, 3375, the defendant or defendants are 
allowed the remedy of affidavit of illegality as in other cases, 
It may well be doubted whether it was not the intention of 
the law-making power, by these statutes, to make this publi- 
cation the beginning of the suit against every stockholder. It 
is within the power of the general assembly to prescribe what 
sort of service these defendants shall receive to bring them 
into court and to bind them. It is by these sections of the 
Code enacted, that the publication shall so operate upon them 
that such a judgment may be rendered as shall authorize the 
issue of execution against them individually to the extent of 
their stock. It is further enacted that they can come in and 
defend. A snap judgment is thus provided against. In 
Heard vs. Sibley, however, this court has reasoned to the effect 
that the issue of the execution, and not this notice by publi- 
cation is the beginning of a sort of new suit against the stock- 
holder, and we will not interfere with that ruling or dictum. 
Indeed, this case does not require us to decide that point. The 
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execution was issued here before the Ist of January, 1870, 
and a return made thereon. We know of no law requiring 
that execution to be levied within a certain time, at least, with- 
in a period less than seven years from the judgment, to keep 
it operative. The execution was alive, active, operative, be- 
fore the bar of the statute of 1869 attached, and we hold that 
suit was commenced against him, under these acts, not later 
than the date that the fi. fa. issued against him individu- 
ally. And this is in accordance with the ruling, or at least 
the reasoning in Heard vs. Sibley, 52 Georgia Reports, 310. 
Nor is the answer that there can be no notice without levy, 
conclusive. There may be a levy without notice, and the 
notice by publication, one month after the bank was sued, 
should have kept the stockholder on the alert, as on that 
judgment execution might issue against him. At all events, 
the dictum in Heard vs. Sibley is that the execution isa mode 
of commencing the suit, and we shall follow that in this case. 

2. It was further objected that there is no record evidence of 
the fact of the notice by publication, nor of the amount of Met- 
calf’s stock, and the other stock, so as to fix his pro rata liabil- 
ity on the fi. fa. against him. The statute does not require 
record evidence of the notice by publication ; if the notice was 
not given, the judgment does not bind this defendant, and he 
can take advantage of it by affidavit of illegality. In this 
case it is admitted that the publication was made, and notice 
thus given. We are not at liberty to enlarge the statute, and 
require record evidence of the fact. Nor does the statute re- 
quire that the record shall show the stockholders and their 
shares so as to afford record evidence that the execution against 
the stockholder is for the right amount. On the contrary, 
section 3373 makes it the duty of the president of the cor- 
poration to give the information of the number of stockhold- 
ers and the shares of each to the attorney of the plaintiff, and 
that information in the shape of a certificate, under oath, and 
upon this certificate the clerk of the court is to issue the exe- 
cution against the stockholder. If this has not been done, 
the remedy is by illegality. On the whole, we see no error in 
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the decision of the court below overruling the illegality, and 
we affirm the judgment. 


Judgment affirmed. 


J. G. Bartie & Broruer, plaintiffs in error, vs. GEorGE G, 


I. 


NS 


McWuorter e/ al., defendants in error. 


Where a will provides that the trustees shall hold and employ the property 
in trust for the sole use and benefit of the testator’s son, during his life, 
permitting him, in the discretion of the trustee, to have such control over 
the property, and_such only, as may be compatible with preserving the 
same unimpaired for the maintenance of the son, free from all Liability for 
any of his debts or contracts ; and in further trust, to dispose of the estate, 
on the death of the son, as the son, by last will, may direct and appoint; 
and, in default thereof, to hold in trust for the son’s widow and children, 
if any he shall leave, share and share alike; and if none, then to divide 
the estate equally between the trustees of other trust estates created by the 
same will in behalf of other beneficiaries—the income of the property ac- 
cruing during the life of the son is subject, in equity, to a debt contracted 
by him while managing the trust estate, for necessary supplies for himself 
and family, and for the use of the trust estate, the debt having been re- 
duced to judgment, and the execution thereon having been returned xz//a 
bona. 


. The trustee being dead and no successor appointed, a proper mode of se- 


curing the income for applicaticn to the debt, is to appoint a receiver: 2g 
Georgia Reports, 52. 


. The wife and children of the debtor are not necessary or proper parties to 


the bill, he alone being interested in the income. 


Trusts. Equity. Receiver. Debtor and creditor. Parties, 


Before Judge Tompkins. Richmond Superior Court. Oc- 
tober Term, 1875. 





The facts are sufficiently stated in the first head-note. 
Harper & Broruer, for plaintiff in error. 


W. H. Ho tt, for defendants. 
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BLECKLEY, Judge. 


1. The court dismissed the bill, on demurrer, for want of 
equity. The defendant contends, not that the complainants 
have a common law remedy, but that they have no remedy 
at all. He insists, through his learned counsel, that the trust 
is executory, and falls within the case of Edmondson vs. Dy- 
son, 2 Kelly, 307. On account of the executory character of 
the trust he denies that the rule announced in Gray vs. 
Obear, 54 Georgia Reports, 331, that a trust estate cannot be 
created for the sole benefit of a full-grown man, who is sui 
juris, applies. We can, for the purposes of the present case, 
concede these positions as to the corpus of the property, and 
still allow the complainants to proceed against the income. 
Beyond all dispute, the whole income during the life of the 
defendant belongs to him. And if so, it ought to be applied 
in equity to the complainants’ claim, which is, according to 
the allegations of the bill, for necessary supplies sold to the 
defendant (whilst he was in the management of the trust es- 
tate,) for himself and family and for the use of the trust 
estate. We do not rule positively that the life estate in the 
corpus would not be subject to such a debt. That may re- 
main an open question. The defendant insists that it is not ; 
and that much may be yielded without defeating the com- 
plainants, inasmuch as it appears from the bill that the in- 
come is considerable ; and we are well satisfied it accords bet- 
ter with the scheme of the will to spare the corpus and en- 
croach upon the income only, whilst the latter is sufficient for 
the purpose. 

2. Were there a trustee in possession he might be directed 
by the decree to pay out the income as it accrues, to the com- 
plainants, until their judgment was discharged : 24 Georgia 
Reports, 52. But there being no trustee the object may be 
accomplished by the appointment of a receiver. Thus, equity 
is not deficient in the means of administering appropriate re- 
lief in the case. 

3. There was a special demurrer for misjoinder of parties, 
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the wife and children of McWhorter, the tenant for life, be- 
ing joined with him as co-defendants. The court below made 
no ruling on that question, but we were requested in the ar- 
gument to express our opinion upon it. As the cause will 
proceed to subject the income alone, McWhorter will be the 
only proper defendant, his wife and children not being inter- 
ested in the income, simply in a contingent remainder in the 
corpus. 
Judgment reversed. 


Kiusro & Mora@an, plaintiffs in error, vs. THe VIRGINIA 
AND TENNESSEE AIR-LINE RatLway Company, defend- 
ant in error. 


1, An order of the court in these words: ‘Upon motion of defendant’s coun- 
sel, ordered that this cause be dismissed upon the ground that the allega- 
tions in the petition do not make a case upon which plaintiffs can recover,’’ 
is a judgment of the court upon demurrer to the declaration, and operates 
as a complete bar toa second suit for the same cause of action, and may be 
pleaded as “ves adjudicata’’ thereto. 

2, If it did, the plea of “ves adjudicata’”’ would bar the second action and 
any legitimate amendment thereto; and if the amendment set out a new 
and distinct cause of action, it would not be received and allowed as an 
amendment, but if it could be so allowed, the statute of limitations would 
run against it from the breach of the contract to the date of the amend- 
ment, 

3. Such judgment on demurrer and dismissal of plaintiffs’ action consequent 
thereon, is not included in section 2932 of the Code, so as to authorize the 
plaintiff to renew his action within six months, and to make the renewed 
case stand upon the same footing as to limitations with the original case, 


Judgments. Demurrer. Practice in the Superior Court. 
Pleadings. Amendment. Statute of limitations. Before 
Judge BucHANAN. Troup Superior Court. November Term, 
1875. 


Reported in the opinion. 


Bigham & WHITAKER; SPEER & SPEER, for plaintiffs in 


in error. 
VOL, LVI. 13. 
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A. W. Hammonp & Son, »y Joun L. Hopxiys; B.C. 
FERRELL, for defendant. 


JACKSON, Judge. 


At the November term, 1867, of the superior court for the 
county of Troup, the plaintiffs sued the defendant, as a com- 
mon-carrier, for the violation of a contract to deliver a large 
stock of goods at LaGrange, Georgia, from Philadelphia, 
where they were bought. The suit was begun by attachment, 
and a declaration in assumpsit was filed thereon under our stat- 
ute. At the November term, 1869, the case came on for trial. 
It appears that some evidence was introduced by the plaintiffs, 


‘but the case went off on demurrer to the declaration, as ap- 


pears from the following order passed by the court: “ Upon 
motion of defendant’s counsel ordered that this cause be dis- 
missed upon the ground that the allegations in the petition do 
not make a case upon which plaintiffs ean recover.” 

The case was brought to the supreme court and dismissed 
on the ground that the record and bill of exceptions were not 
transmitted to this court, and the judgment of the court be- 
low was affirmed, This judgment was entered on the min- 
utes of the court below at November term, 1870. On the 
5th of July, 1870, another attachment was sued out, on which 
another declaration, just like the first, was filed. This de- 
claration was amended at the November term, 1872. 

Defendant pleaded res adjudicata as to the declaration 
filed in 1870, and the statute of limitations as to the amended 
declaration. Plaintiffs introduced in evidence the bill of ex- 
ceptions in the former case, wherein this judgment of dis- 
missal is set out, and Kimbro, as a witness to the contract, its 
breach and the damages thereon. The defendant introduced 


no evidence. 

The court charged the jury that the case had been adjudi- 
eated, as appears from the bil] of exceptions, and also that if 
the amended declaration was filed four years after the cause of 
action accrued, then chat the plaintiffs could not recover. The 
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jury found for the defendant ; the plaintiffs moved for a new 
trial on the ground that the charge of the court was errone- 
ous and the verdict against the law and the testimony ; the 
court refused to grant the new trial, and this is the error as- 
signed. 

1. The judgment of a court upon demurrer to the declara- 
tion is a final disposition of the case. The demurrer admits 
all the allegations in the declaration to be true. The plaintiff 
can prove only the allegations which he sets out in his decla- 
ration. The demurrer, therefore, admits the wuole case of 
the plaintiff, and makes the issue in law upon the case that, 
admitting it all to be just as he says, the law will not allow 
him to recover. A judgment rendered thereon by the court 
is just as conclusive as a judgment rendered by the same 
court on facts found by the verdict of a jury. In the one 
case the jury finds the facts to be true; in the other, the de- 
fendant admits them to be true; in either case the judgment 
of the court is the sentence of the law upon the facts. Was 
this order a judgment of the court upon the allegations made 
in plaintiffs’ declaration? It affirms that it was. It is, there- 
fore, a judgment rendered on all the admitted facts, and con- 
cludes the plaintiffs’ case. We think, therefore, the charge 
right, if this case be the same as that which went off on de- 
murrer in the former suit. The cases seem to be identical 
and res adjudicata was well pleaded. 

2. In respect to the charge on the statute of li aitations, 
we think the court also right. If the amendment made a 
new cause of action and could have been engrafted on the 
original declaration at all, the statute of limitations ran from 
the time that the cause of action accrued up to the time that 
the amendment was filed. If it was not a new cause of ac- 
tion we do not see how it could vary the substance of the ori- 
ginal declaration so as to prevent the judgment rendered on 
that declaration from making a case of res adjudicata, and 
thus concluding the plaintiffs. In any event, we think the 
case with the defendant, the charge of the court right and 
the verdict in accordance with the law and the testimony. 
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3. Nor do we think that section 2932 of the Code, which 
declares that “If a plaintiff shall be non-suited, or shall dis- 
continue or dismiss his case, and shall recommence within six 
months, such renewed case shall stand upon the same footing, 
as to limitation, with the original case ; but this privilege of 
dismissal and renewal shall be exercised only once under this 
clause,” is applicable to a case dismissed by the court on 
solemn judgment on demurrer. The words “but this privi- 
lege of dismissal,” and the words “dismiss his case,” evident- 
ly mean where the party plaintiff himself exercises the privi- 
lege of dismissing his case, and not where the court dismisses 
it on demurrer. In so far as the Code conflicts with the act 
of 1847, that act is repealed. It is scarcely necessary, how- 
ever, to decide this point, as the case is controlled by the 
other points hereinbefore adjudicated. 

Let the judgment be affirmed. 


Srureis & Berry, plaintiffs in error, vs. Francis A. 
Frost, defendant in error. 


1. The tenant is not obliged to replevy, disputing the rent by affidavit and 
giving security for the eventual condemnation money, and then wait for a 
judicial determination of the controversy, in order to entitle him to com- 
mence an action against the landlord for suing out a distress warrant ma- 
liciously, and without probable cause, and for having the same levied upon 
his goods. 

2. Distress warrant, unresisted, is final process of itself: 74 Georgia Reports, 
178. After levy, it is more in the nature of a suit terminated than of a suit 
pending. 

3. Where the warrant issues before the rent is due, on the ground that the 
tenant is seeking to remove his goods from the premises, can*he replevy— 
Quere? See Code, sections 2285, 4083; 27 Georgia Reports, 43. 

4. Damage to business, or the loss of profits, sustained after commencement 
of the suit, can form no part of the recovery. 

5. The average profits which a tradesman was making when his entire stock 
was seized, may be considered in estimating his damage for the time, be- 
fore suit, during which the stock was detained from him, and his business 
thereby wholly interrupted. Although the profits, as such, would not be 
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recoverable, yet their amount, as a fact, may be considered in estimating 
the magnitude of the alleged outrage by defendant. 

6. Expenses of setting the stock aside as exempt under the homestead and 
exemption laws, are not recoverable as damages. 


Landlord and tenant. Torts. Distress warrant. Dam- 
ages. Before Judge CrawrorD. Troup Superior Court. 
November Term, 1875. 


Reported in the opinion. 


W. W. Turner; FERRELL & LONGLEY, for plaintiffs in 
error. 


Speer & SPEER; ALBERT H. Cox, for defendant. 


BLECKLEY, Judge. 


A landlord sued out distress warrant against his tenants for 
rent, and had the same levied upon their goods, The affidavit 
upon which the warrant issued showed on its face that the rent 
was not due, but alleged that the tenants were seeking to re- 
move their goods from the premises. The goods consisted of a 
stock in trade, and they remained some weeks in the custody 
of the sheriff, who advertised them for sale under the levy. 
The defendants procured them to be set apart by the ordinary 
as exempt property under the homestead and exemption laws, 
and the sheriff surrendered them as the result of that proceed- 
ing. Thereupon, the tenants commenced their action against 
the landlord for suing out the distress warrant maliciously and 
without probable cause, and for having the same levied, al- 
leging in the declaration, that the landlord’s affidavit, in so 
far as it charged them with seeking to remove their goods 
from the premises, was untrue ; and making divers averments 
as to damages, ete. 

At the trial, the presiding judge non-suited the plaintiffs, 
the ground of the motion for non-suit being that the action 
was prematurely brought, it not appearing that the distress 
warrant proceedings were at an end. 
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1, What proceedings are pending on the distress warrant ? 
The record discloses none. The property seized has been 
claimed and surrendered. No second levy has been made, and 
the warrant, if still alive, has ceased to be active. The law 
makes no provision for contesting any distress warrant direct- 
ly, except by replevying the goods: Code, section 4083. 
Where there are no goods to replevy, no contest is possible. 
If, therefore, all proceedings which have taken place on the 
distress warrant are not ended, there is no way to end them. 
They have reached a point where they must endure till time 
shall be no more, or until some new statute shall be passed 
to move them forward and terminate their existence. 

But it is said that the tenants could have replevied, and, 
by affidavit, made an issue for trial by the proper court, and 
that not having done so while the levy was pending, they vol- 
untarily waived their opportunity to lay a foundation for the 
present action. If this argument were sound it would not 
prove that proceedings are still pending, but only that a cer- 
tain possible proceeding never took place. But we cannot 
sanction the doctrine that if a landlord maliciously and with- 
out probable cause, levies a distress warrant upon his tenant he 
is forever secure against an action for damages, unless the ten- 
ant will contest his claim at the cost of giving security for the 
eventual condemnation money. The Code does not provide 
for litigating the warrant on any other terms. A mere affi- 
davit disputing the rent will not do; the property must be 
replevied, and in order to replevy the eventual condemnation 
money must be secured. This being so, if the tenant is un- 
able to give the security he is at the merey of the landlord. 
However groundless the claim, the property must sell; and 
if it be true that no action for malicious and unfounded levy 
can be brought unless the sale is arrested, the tenant is with- 
out remedy. Such a rule of law as this would imply could 
gain recognition only by being vouched upon incontestible 
authority, 

2. Distress warrant, considered as a suit, is both beginning 
and end. It is, of itself, final process, and has no pendency 
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in any court: 34 Georgia Reports, 178. It stands to a suit 
proper as a guerrilla to a regular soldier, or as a privateer to 
a ship of the line. 

3. What has been said in reference to resisting a distress 
warrant by any means at all, even upon the lied condition of 
securing the creditor, applies to a warrant issuing for rent 
claimed to be due. The Code seems to provide literally for 
no other case. Its language is (section 4083,) “that the 
party distrained may in all cases replevy the property so dis- 
trained by making oath that the sum, or some part thereof, 
distrained for is not due, and give security for the eventual 
condemnation money,” ete. The oath here prescribed would 
not fit a proceeding where the rent was avowedly not yet due. 
If the tenant had no point to make on the amount of the 
rent, but simply on the alleged purpose of removing his 
goods from the premises, could he vary the affidavit accord- 
ingly? In view of a decision of this court long ago made, 
excluding the defense of set-off because not covered by the 
verbiage of the statute, a doubt might well be entertained on 
this question : 23 Georgia Reports, 43. 

4, 5,6. The court made certain rulings upon the admissi- 
bility of testimony, which we dispose of as indicated in the 
head - notes. 

We express no opinion on other elements of the case 
further than to say that we think the jury ought to have 
been allowed to pass upon the facts, under proper instructions 
from the bench as to the law. 

Judgment reversed. 


THe DALTON AND MorcGanton RaArtrRoaAp ComMPANY 
et al., plaintiffs in error, vs. Henry T. McDANIEL et al., 
defendants in error. 


1. Equity will compel the payment of a sufficient per cent. of unpaid stock 
subscribed, to pay the debts of a corporation; and a bill brought against 
’ the stockholders to that end is the proper remedy, 
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2. The fact that the stockholders agree in their contract to pay such per 
cent. as the directors shall call for, does not change the remedy and re- 
quire the creditors to apply for a mandamus against the directors to do 
their duty under the contract; the remedy in equity is more complete, and 
is the only appropriate and adequate remedy, where the bill alleges that 
the directors refuse to call in and collect the stock subscribed, and also that 
manly stockholders are insolvent, and some dead, and some beyond the ju- 
risdiction, and that the debts are of various amounts and due to many 
creditors ; the powers of a court of equity to adjust all the equities, audit 
the debts, and fix the per cent. upon the solvent stock necessary to pay the 
debts, are peculiarly adapted to the exigencies of just such a case. 

3. Process which commands the attendance of the defendants at court on a 
certain day, under penalty of the law, is valid; service of the bill by pri- 
vate persons with affidavits annexed, verifying such service, is legal; and 
if such process and service were irregular, such irregularity would be 
cured by appearance, demurrer and answer. 

4. After defendants are fully heard on demurrer to the whole bill, and the 
demurrer for want of equity has been overruled, and the answers have 
been filed, and the case has gone to an auditor and his report has been 
filed and excepted to, and the case is pending on the exceptions, it is too 
late to move to dismiss the bill. 


Equity. Process. Service. Corporations. Stockholders. 
Mandamus. Practice in the Superior Court. Before Judge 
McCurcHen. Whitfield Superior Court. October Term, 


1875. 
Reported in the opinion. 


Jounson & McCamy; SHumMaTE & WILLIAMsoN; W. 
H. Brooker; WiLu1AM Puaruips; R. F. Lyon, by Mc- 
Cay & TripPs, for plaintiffs in error. 


D. A. WALKER; W. K. Moore; T. R. Jones, for de- 
fendants. 


JACKSON, Judge. 


This bill was brought by H. T. McDaniel in behalf of 
himself and many others, who were duly made parties com- 
plainants, as creditors of the Dalton and Morganton Rail- 
road Company, to compel Samuel M. Carter and a great many 
others, amounting to several hundred, stockholders of said 
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company, to pay in a sufficient amount of the stock subscribed 
by them, to satisfy certain judgments and debts which said 
company owed complainants. ‘The bill alleged that the said 
McDaniel had obtained judgment for $3,404 17, besides in- 
terest and costs, on which execution had issued with a re- 
turn of nulla bona thereon; that said corporation had ceased 
to work for two years and had abandoned all efforts to carry 
out the objects of its incorporation, and that it had no prop- 
erty except the subscriptions for the capital stock, and which 
subscriptions the directors refused to call and collect in, be- 
cause they are unwilling to force the subscribers to pay the 
debts of the corporation. 

They set out the contract in writing by which said stock- 
holders had agreed to pay from $1,000 00 to $100 00 each, 
in such installments as might be assessed from time to time 
by the directors, provided they were not called upon for over 
thirty-five per cent. of the amount subscribed per annum. 
That all of the sums subscribed are now due, that some of the 
subscribers are dead, some are unable to pay, and that the 
burden must fall on those able to pay, and all are made de- 
fendants to equalize this burden according to equity. That 
the directors have called for only twenty-five per cent. of the 
amount, and all they have collected has been paid out to 
others, leaving complainants unpaid. 

The prayer is, that they may be compelled to pay such a 
per cent. as shall be necessary to pay the debts of the corpor- 
ation. 

The subpcena required the defendants, under penalty of the 
law, to appear at the superior court of Whitfield county on 
the first Monday in April next, to answer the bill, and abide 
the decree, or in default the court will proceed as to justice 
shall appertain. 

Witness, Hon. C. D. McCuthen, judge of said court, dated 
2d of January, 1874, and attested by the clerk. 

The service of this bill was acknowledged by many of these 
defendants ; others seem to have answered by counsel ; others 
were served, some by the sheriff, and others by private per- 
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sons, with affidavits of service duly attached to the bill and 
subpeena. 

At the return term of the bill, to-wit: at the April term, 
1874, an agreement was entered of record, that the defend- 
ants, pending negotiations for settlement and the adjustment 
of equities between the counties interested, should have until 
the October term, 1874, to demur and answer, and that said 
October term be considered as the appearance term of the bill. 
This agreement was signed by counsel for the complainants, 
and for the stockholders of Fannin county, and Gilmér county, 
and the stockholders generally. 

At said October term a demurrer was filed to the said bill 
by all the stockholders who had been served, or had ac- 
knowledged service, upon the grounds: First. That it did not 
appear that any of the defendants resided in Whitfield nor in 
what county they did reside; second, that the bill was im- 
properly brought against defendants jointly ; third, because 
the bill is multifarious; fourth, that the charter requires 
the directors to call in the stock and the contract obligates the 
defendants only to obey such call, and therefore the court has 
no right to assess the per cent. that defendants shall pay ; 
fifth, because complainants have a complete remedy at law; 
sixth, that their private property and persons are not liable 
for these debts ; and seventh, because there is no equity in 
the bill. 

The presiding judge having been a stockholder, but having 
assigned his stock, it was agreed that he should preside. This 
demurrer was overruled, the bill being amended so as to show 
the jurisdiction of the court. 

At the April term, 1875, an auditor was appointed, who 
made his report at the October term of the same year, an- 
swers having been filed by many of the defendants—all, it 
seems, who had been served—before the appointment of said 
auditor. The report of the auditor was entered on the min- 
utes, and parties allowed time to except thereto. 

Amendatory answers were filed at the same term by many 
of the defendants, and a return of non est inventus made 
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nune pro tune by the sheriff of Whitfield county as to defend- 
ants not served. Defendants moved at the same term to dis- 
miss the bill: First, for want of equity ; second, because there 
is no legal subpeena; third, because, there is no legal service. 
The court overruled the motion to dismiss; at the same time 
defendants excepted to the master’s report upon substantially 
the same grounds as the motion to dismiss; the court over- 
ruled these exceptions, and error is assigned here on the re- 
fusal to dismiss on the three grounds above set out. 

1, 2. We think that there is equity in this bill: Code, sec- 
tions 3367, 1688, 1946; 8 Georgia Reports, 486; 35 Ibid., 
170; 4 Ibid., 319; 3 Ibid., 449. It is not necessary to ap- 
ply for a mandamus to compel the directors to call in and 
collect a sufficient amount of the stock to pay these debts. 
The remedy by bill in equity is easier and more complete. 
With its power to appoint an auditor or master in chancery 
to audit the amount of the debts of the corporation in gross 
and the debt due to each creditor, to ascertain the number of 
stockholders solvent and insolvent, the per cent. necessary to 
be paid by each stockholder in proportion to his stock, it is 
perfectly clear that complete justice can be better administered 
to every creditor and to each solvent stockholder by a court 
of equity than by any other form of procedure. It will pre- 
vent a multiplicity of suits, save costs, and give speedy and 
effectual relief. Principle, therefore, and sound reason accord 
with authority that equity will grant relief in all such cases 
as this at bar: Ang. on Corp., 602, 603,611; 8 Georgia Re- 
ports, 492. 

3. We think the process sufficient. It requires the de- 
fendants to appear at the court at a certain day and under a 
certain penalty, to answer the bill and abide the decree, and 
this we think answers every purpose for which process is 
framed. We think the service upon the defendants or their 
acknowledgment of service also sufficient. If there be any 
irregularity it is all cured by appearance and answer: Code, 
sections 4177, 3335. Indeed, this would cure even the ab- 
sence of process: Code, section 3335; 21 Georgia Reports, 
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384 ; 25 Georgia Reports, 646. Besides, if the service were 
defective because all the defendants have not been served and 
brought in, the remedy is by invoking an order of the court 
to have them served, if necessary parties, and not by motion 
to dismiss the bill. 

4. Indeed, at this late stage of the case, after all these agree- 
ments of counsel, time allowed to answer or demur, answers 
filed, reference-to auditor and his report in and excepted to, 
and the demurrer, both to the jurisdiction and for the want of 
equity, overruled by the court, it would be anything but 
equity to dismiss this bill. From the very nature of the case, 
the number of stockholders, their different residences and 
changes of residence, the death of some, and insolvency of 
others, it would be very difficult to bring all before the court ; 
and therefore the statute—Code, section 3367—enacts, that in 
just such cases suit may be instituted and judgments obtained 
against such as the creditors may elect to proceed against 
without making all parties. In every view that we are able 
to take of the case under the law, we see equity with the com- 
plainants and affirm the judgment of the court below over- 
ruling the motion to dismiss the bill. 


Judgment affirmed. 


THE GeorGIA RAILROAD AND BANKING CoMPANY, plain- 
tiff in error, vs. Joun C. GoLDWIRE, defendant in error. 


1. A railroad employee, injured while on duty in connection with the running 
of the cars, can, if free from fault himself, recover from the company for 
the negligence of co-employees in the same service, 

2. The verdict in the present case was not contrary to law, if the jury be- 

lieved the conductor negligent and the plaintiff free from negligence; and 

the evidence in support of the verdict is not so weak as to require this 
court to overrule the judge below in refusing a new trial. He used his 
legal discretion without abusing it, 


Railroads. Master and servant. New trial. Before Judge 
Bartvert. Morgan Superior Court. September Term, 1875. 
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Reported in the opinion. 


Bit.ups & Brosston, for plaintiff in error. 


A. G. & F. C. Foster, for defendant. 


BLECKLEY, Judge. 


Goldwire, the plaintiff below, was injured while coupling 
the cars, in the line of his duty, as “train hand” in the em- 
ployment of the railroad company. The jury rendered a ver- 
dict in his favor for $2,000 00 damages. The company 
moved for a new trial, the grounds of the motion being that 
the verdict was contrary to evidence and to the charge of the 
court. The motion was overruled. 

1, The injury, if imputable to the company at all, was caused 
by the negligence of the conductor or the engineer (one or 
both) engaged upon the same train of cars, and therefore about 
the same business with the plaintiff. They were his fellow 
servants. For this reason it is contended that there could be 
no recovery. Sections 2083 and 2202 of the Code are relied 
upon. Under these sections it is insisted that only such em- 
ployees can recover as cannot possibl7 control those who 
should exercise care and diligence in the running of trains. 
It is said, in argument, that a “train hand” can control the con- 
ductor and the engineer by reporting them for neglect of duty. 
The evidence shows that the conductor is in command of the 
train, and that both the engineer and the train hand are sub- 
ject to his control. They take their orders from him while 
all are on duty together. Indirect control, by informing or 
reporting to common superiors, is not a very effective re- 
source against the negligence or misconduct of a co-employee 
invested with this direct control. But the two sections cited 
do not exhaust the law contained in the Code applicable to 
the subject. Sections 3033 and 3036 are to be considered 
also; and they, we think, declare in unmistakable terms, that 
any employee who is free from fault can recover for the negli- 
gence of any other employee, without respect to whether the 
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two are engaged about the same business or not. This is the 
invariable rule that holds between railroad companies and 
their employees under our Code. 

2. If the jury believed from the evidence that the injury 
was occasioned by the conductor’s negligence, especially, and 
that the plaintiff was, himself, without fault, their verdict was 
not contrary to law or to the charge of the court. There was 
certainly evidence tending to establish these facts, and we can- 
not say that it was insufficient. It was weighed by the jury, 
and the judge who presided at the trial was content to let the 
verdict stand. Unless there was some abuse of his discretion, 
we should not interfere; and it seems to us that no abuse of 
it appears. 

Judgment affirmed. 


E. P. Wius e¢ al., plaintiffs in error, vs. Joan McGoucH 
& Company, defendants in error. 

A vendee who has himself warranted to his vendor cannot recover against 

the latter for a breach, nor can he transmit to another the right so to re- 


cover by conveying the land with covenant of warranty. 


Warranty. Vendor and purchaser. Before Judge JAMES 
JOHNSON. Muscogee Superior Court. May Term, 1875. 


Reported in the opinion. 
Ingram & CRAWFORD, for plaintiffs in error. 


Peasopy & BRANNON, for defendants. 


JACKSON, Judge. 


This was an action of covenant for breach of warranty of 
title to land. The facts were that Abercrombie sold to Leon- 
ard with warranty, Leonard sold to McGough & Company 
with warranty, taking bond for titles when he paid them 
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money loaned, and when the debt was paid, McGough & 
Company conveyed back to Leonard with warranty, and then 
Leonard sold to plaintiffs with warranty. While Abercrom- | 
bie was in possession, judgments were obtained against him, 
under which the land was sold and the plaintiffs were evicted, 
The court charged the jury that under this state of facts the 
plaintiffs were not entitled to recover; thereupon the jury 
found for defendants, and the error assigned is the charge of 
the court. 

The plaintiffs could recover if Leonard could. Could 
Leonard recover from the defendants? They held his war- 
ranty and he held theirs. If he recovered from them, they 
could immediately recover back from him; and hence the 
law, as well as common sense, would not allow Leonard to 
recover from McGough & Company. But if Leonard could 
not recover from McGough & Company, his feoffee, Willis 
& Company, could not, for they hold his warranty and stand 
in his shoes. He could not transmit to another a right which 
he did not possess himself. This case is controlled by that 
of Fields vs. Willingham et al., 49 Georgia Reports, 345, 
which rules that Leonard could not recover under the facts 
here, and that of Martin vs. Gordon, 24 Georgia Reports, 
533, which rules that no subsequent vendee from Leonard 
could in such a case recover. We therefore think the charge 
correct and the verdict right; and as this controls the case, it 
is unnecessary to consider the other point made in respect to 
the transaction between Leonard and McGough being only a 
mortgage. 

Judgment affirmed. 


Banks & Broruer, plaintiffs in error, vs. CHARLES A. 
Besser, defendant in error. 
The Code (section 2781) declares that upon no bills or notes, except those 


made for negotiation or intended to be negotiated at a chartered bank, 
shall notice or protest be held necessary to charge the indorser; there- 
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fore, a note payable on its face ‘at the bank of Banks & Brother,” which 
bank is not chartered but simply a private banking office, is not subject to 
notice or protest in order to charge the indorser. 


Promissory notes. Indorsement. Protest. Before Judge 
Knieut. Lumpkin Superior Court. September Term, 
1875. 


Banks & Brother brought complaint against Besser as in- 
dorser on a note payable “at bank of Banks & Brother.” 
The defendant pleaded the absence of protest for non-pay- 
ment and notice to him thereof. On demurrer the court re- 
fused to strike this plea, and plaintiffs excepted. 


Wier Boyp, for plaintiffs in error. 
W. P. Price; C. D. Putuurps, for defendant. 


BLECKLEY, Judge. 


Is the indorser bound, without notice and protest, on a note 
payable at a private banker’s office or unchartered bank? 
The Code, section 2781, answers in the affirmative, and such 
has been the law of the state ever since the act of 1826: 
Cobb’s Digest, 594; 4 Georgia Reports, 101. 

It was argued that because all banks and bankers are taxed 
by the United States (Revised Statutes, U. S., 673,) and be- 
cause all who engage in similar business are alike declared 
banks or bankers by the act of congress, our Code on the sub- 
ject is no longer of force in its original meaning, and that all 
banks and bankers are now to be considered as operating un- 
der United States laws equivalent to a legal charter by that 
government. We cannot accept this theory as correct. The 
United States government has not made every private banker 
a chartered bank, nor attempted it. It has defined banks and 
bankers and taxed them, and it has created certain banks by 
adopting a general banking system. Whether these last are 
to be held as chartered banks within the substantial intent 
and meaning of section 2781 of the Code, is not now before 
us for decision. Most probably they should so be considered, 
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but there may be difficulties even in going that far: See Cory 
vs. The State, 55 Georgia Reports, 236. 

Another ruling made at last term, in the case of Dalton City 
Company vs. Haddock, 54 Georgia Reports, 584 touching 
days of grace is to be reconciled with the present one by no- 
ticing that the note involved in that case was not payable at 
a bank or banker’s of any kind. The decision itself was, 
therefore, correct, whether the reasoning on which it was based 
was so in its full extent or not. It may be that grace is to 
be allowed on notes payable at private banking offices ; but 
on such notes indorsers are bound without notice or protest, 
for we cannot possibly affirm that private bankers are char- 
tered banks, and unless we could go that far it would be, as 
we think, in direct conflict with the Code to require either no- 
tice or protest, in order to charge indorsers. We reverse the 
judgment, confining ourselves to the only question which 
seems to have been directly decided by the court below. Al- 
though the question of discharge by indulgence was in the 
pleadings and was argued here by counsel, it is plain from the 
bill of exceptions that it was not passed upon either by the 
court or jury. We prefer to let that branch of the case be 
tried in the circuit court before acting upon it here. 

Judgment reversed. 


CAROLINE COTTINGHAM, plaintiff in error, vs. WILLIAM J. 
WEEKES, defendant in error. 


A widow may recover for the homicide of her husband, whether the homi- 
cide be the act of a natural or artificial person, or the result of intention or 
criminal negligence, 


Husband and wife. Torts. Homicide. Before Judge 
JAMES JOHNSON. Talbot Superior Court. September Term, 
1875. 


Reported in the opinion. 
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W. A. Lire, by brief, for plaintiff in error. 


JAMES JOHNSON; BLANDFORD & GARRARD; J. M. Ma- 
rHEWws; E. H. Worri.t, for defendant. 


JACKSON, Judge. 


Caroline Cottingham, widow of James D. Cottingham, de- 
ceased, brought suit against William J. Weekes for the unlaw- 
ful killing of her husband. The declaration was demurred 
to on the ground that no rig/t of action existed in case of the 
homicide of the husband in favor of the wife, except against 
railroad companies which, by negligence, caused the death of 
deceased. The single question is, does the right of action ex- 
ist in all cases. The act of 1850, Cobb’s Digest, page 476, 
gave to the legal representative of the deceased the right to 
sue for damages in such cases, and that act applies generally 
to all persons guilty of homicide. The Code gave the right - 
to sue to the widow in lieu of the legal representative of de- 
ceased: Code, 2371. By reference to our reports it will be 
seen that the question was mooted whether the act applied 
at all to railroad companies. It was held that it did: 24 
Georgia Reports, 362; but this ruling did not restrict the 
general right in other cases and against other defendants. It 
simply applied and extended against corporations as artificial 
persons, a right of action which the statute gave against per- 
sons generally, and which nobody doubted existed by the . 
terms of the act against all natural persons. Nor does the 
act of 1855-6 take away tls right of action against nat- 
ural persons guilty of homicide. It extends the right to 
cases against railroads eo nomine and restricts the right of re- 
covery to certain persons; to the widow first; if no widow, 
to the children; if none, then to the legal representative: Acts 
of 1855-6, page 155. Section 2971 of the Code is as broad 
as the English language can make its provisions; nor is it 
restricted by section 2972. That, in terms, applies to torts 
less than homicide, because the plaintiff’s ordinary care is al- 
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luded to; but here the plaintiff is the wife, and the husband, 
whose care alone could have prevented the homicide, is dead, 
It may, indeed, qualify too the guilt of railroad companies and 
others; but it cannot at all affect the general scope of section 
2971, which we think, by its plain terms, embraces all perpe- 
trators of murder or manslaughter. While the context may 
properly be referred to in order to ascertain the meaning of 
doubtful words or terms, yet where the words are plain and 
the terms clear, and in their ordinary signification give a 
right, that right should not be narrowed by a resort to the 
context; and while statutes should be construed in pari ma- 
teria, especially in the same Code, yet the plain meaning of 
one paragraph should not be distorted by a resort to another 
paragraph, particularly where both can be so construed that 
both may stand in their obvious sense. Section 2971 of 
our Code gives the right of action in all cases of homicide ; 
section 2972 refers by its terms to torts less than homicide 
when the party plaintiff is the injured person, and by con- 
struction and analogy and reason to homicides by railroads, 
especially where negligence is always an element, and to other 
cases of homicide where criminal negligence might have 
caused death, and where the doctrine of contributory negli- 
gence may arise. In view of the act of 1850, altered by the 
Code only in so far as the widow, and if she be dead the 
children are made the plaintiffs instead of the legal represen- 
tives of the murdered man, we feel confident that the court 
erred in sustaining the demurrer and dismissing the action. 
Let the judgment be reversed. 


M. A. Cowen, plaintiff in error, vs. JosepH PRATER, de- 
fendant in error. 


The indorsee of a note containing no negotiable words, is chargeable 
with notice of all defects in the consideration, although he takes it before 
due and for value. The negotiable paper which is not subject to such a 
defense, in the hands of a dona fide indorsee, is paper which the parties 
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render negotiable as a part of their express contract, and not such as, 
wanting negotiable words, the statute alone renders negotiable for the pur- 
pose of passing the legal title and enabling the indorsee or assignee to sue 
in his own name, 


Promissory notes. Indorsement. Notice. Before Judge 
Rice. Hall Superior Court. September Term, 1875. 


Reported in the opinion. 
Estes & Boyp; W. U. Garrarb, for plaintiff in error. 
J. F, Laneston, for defendant. 


BLECKLEY, Judge. 


Is a note containing no negotiable words, transferred by in- 
dorsement before due, the indorsee paying value and having 
no actual notice of any defect in the consideration, subject, in 
his hands, to the defense of failure of consideration? This 
was the only question argued, counsel waiving all others pre- 
sented by the record, 

It is conceded that prior to the Code, negotiable words in 
the paper itself were necessary, even to enable the indorsee to 
sue in his own name: 1 Kelly, 77, 237. The Code, it is con- 
tended, altered this rule of law, not only so far as to make the 
indorsement or assignment pass title, but pass it free from all 
defenses that could not be set up against negotiable paper 
proper. All the sections of the Code supposed to bear in any- 
wise on the subject will now be examined. Section 2244 de- 
clares: “ All choses in action arising upon contract may be 
assigned so as to vest the title in the assignee, but he takes it, 
except negotiable securities, subject to the equities existing 
between the assignor and debtor at the time of the assignment, 
and until notice of the assignment is given to the person lia- 
ble.” This plainly alters the prior law as to passing title: See 
44 Georgia Reports, 636; but not necessarily any further, be- 
cause the words, “ negotiable securities,” as here used, may be 
used in the restricted sense in which they were employed 
prior to the Code. The presumption is that way: 34 Geor- 
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gia Reports, 249 ; 47 Ibid., 679; 42 Ibid., 596. Section 2639 
declares: “The bona fide purchaser of a negotiable paper not 
dishonored, will be protected in his title, though the seller has 
none.” There is no change here. This was the law before, 
(See 2 Kelly, 92; 22 Georgia Reports, 246 ; 25 Ibid., 546,) and 
the spirit and reason of the section will harmonize rather bet- 
ter with the old meaning of “negotiable paper” than with 
the new meaning supposed to be introduced by the Code. 
Section 2773, which is under the head of “ negotiable instru- 
ments, and how transferred,” defines a bill of exchange; and 
the next section, which is under the same head, defines a 
promissory note. 

Both these definitions, it will be seen, as if the codifiers 
kept in mind the heading of the article, apply to negotiable 
bills and notes proper; that is, bills and notes with operative 
negotiable words in the instruments themselves. Here are 
the definitions: “A bill of exchange is an order by one per- 
son, called the drawer or maker, to another, called the drawee 
or acceptor, to pay money to another, (who may be the drawer 
himself,) called the payee, or his order, or to the bearer.” “A 
promissory note is a written promise made by one or more to 
pay to another, or order, or bearer, at a specified time, a spe- 
cific amount of money, or other articles of value.” The next 
section, 2775, is in these words: “ A promissory note is nego- 
tiable by indorsement of the payee or holder; or, if payable 
to bearer, by transfer and delivery only. The maker may re- 
strain the negotiability thereof by expressing such intention 
in the body of the instrument.” Both these provisions have 
been law ever since 1799, as will be seen by referring to 1 

elly, 237, cited above, if we construe a negotiable promis- 
sory note to be such a note as has just been defined in the 
preceding section, that is, one payable “to another, or order, 
or bearer.” It is no late thing for such notes to be transfer- 
able in the precise manner here laid down; and the act of 
1799 allowed the very same restraint on negotiability, by ex- 
press declaration of intention, which is allowed here and in 
section 2777. 
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The model of negotiable paper is thus given us in negoti- 
able bills and notes; and the manner of negotiating notes is 
prescribed. In all this we discover no departure from the 
old law. There is certainly no express change in the old law 
as to what bills of exchange are negotiable, or how they are to 
be negotiated. The section which defines a bill (sec. 2773,) 
after completing the definition, adds: “If the payee or a 
bearer transfer the bill by indorsement, he then becomes the 
indorser.” This is all which the Code anywhere says about 
negotiating bills of exchange, except in grouping them with 
promissory notes, in section 2776, which section.is an impor- 
tant one in this discussion, and reads as follows: “ All bonds, 
specialties, or other contracts in writing for the payment of 
money, or any article of property, and all judgments and 
executions from any court in this state, are negotiable by in- 
dorsement or written assignment, in the same manner as bills 
of exchange and promissory notes. No indorsement or assign- 
ment need be under seal.” The words, “in the same manner 
as bills of exchange and promissory notes,” are suggestive of 
a standard of negotiability dependent on negotiable words in 
the instrument. The note pronounced negotiable is of that 
character, consequently the bond, the specialty, or other con- 
tract in writing, ought to be so too. This view harmonizes 
with the construction placed in 1 Kelly, 237, on the kindred 
words used in the act of 1799. It is, however, embarrassed 
by the presence in this section of judgments and executions, 
which are always without negotiable words; but, while we 
feel the embarrassment, we think it a much lighter one than 
would be encountered by holding that a section adhering so 
closely to the act of 1799 was intended to carry a meaning so 
opposite to what had early been declared by this court as the 
true construction of that act. If the Code had meant to de- 
stroy all distinction between paper payable to A or order, and 
paper payable to A simply, why did it not do so in express 
terms? As to judgments and executions, though they are 
called negotiable in this section, it certainly cannot be in 
any sense which raises them to any dignity higher than that 
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which they before emjoyed. They are still subject to all 
prior equities: Code, section 3597. Sections 2785 to 2789, 
inclusive, touching the rights of holders, will, on comparison 
with the old law, be found to be free from novelty. The 
entire article may be read without any new sense of the 
phrase, “negotiable instruments,” being called for or thought’ 
of. 

Only one more section seems sufficiently pertinent to de- 
mand consideration, and that is section 3471, which limits 
pleas of total or of partial failure of consideration to cases 
“between the original parties to the contract, or their privies 
or assignees, whose title has been acquired with notice, actual 
or constructive, or by operation of law.” This section is in’ 
accord with section 2244 and with the long recognized law, if 
all purchasers of paper not in terms negotiable, are held to 
buy at their peril, and to be chargeable constructively with 
notice of any and all defects and equities that originate prior 
to their purchase. The want of negotiable words on the face 
of the paper, should put purchasers oninquiry, and if they 
fail to discover defenses that exist, it is their own misfortune. 

Our conclusion is, that title may pass under the Code which 
could not pass before, and in that loose sense, there may be 
now a ¢class of negotiable paper which before was not called 
negotiable in any sense; that, however, the strict and proper 
sense of negotiable paper, is paper containing within itself 
operative words of transfer, the same character of paper called 
negotiable before the adoption of the Code; and that the law 
of defense, in respect to failure of consideration, etc., is, in 
substance, the same now as it was aforetime. There is some 
indication of an opposite view in the reasoning of Judge Mc- 
Cay, in 50 Georgia Reports, 109; but as the note in that 
case contained negotiable words, that part of his reasoning 
was not necessary tothe judgment of the court. Such a note 
would carry with it a mortgage given to secure it, as is shown 
by the authorities which he cites. 

Judgment affirmed. 
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GrEorGE E. McELven et al., plaintiffs in error, vs. A. M. 
Sioan & Company, defendants in error. 


The fact that a deceased father, who was discharged in bankruptcy from the 
payment of his debts, and who died insolvent, owed a promissory note in 
1856, without more, does not impose upon the sons such a strong moral 
obligation to pay that old note, so discharged in bankruptcy, as to become a 
good consideration to support a new note given by the sons for the princi- 
pal of the old note. 


Promissory notes. Consideration, Parent and child. Be- 
fore’ Judge Wricut. Mitchell Superior Court. May Term, 
1875. 


Reported in the opinion. 


B. B. Bower; D. A. Russert; O. G. Guruey, for 
plaintiffs in error. 


Fiemine & RUTHERFORD, by Jackson & LuMPKIN, for 


defendants. 


JACKSON, Judge. 


A. M. Sloan & Company sued the two McElvens on a 
promissory note, the consideration of which appeared on its 
face to be “the payment of the principal of a note in favor of 
J. M. Ponder, against my father, R. D. McElven.” The 
McElvens defended on the ground that the note was without 
consideration and did not bind them. They set up in their 
plea the fact that their father owed Ponder the amount of this 
note in the year 1856; that in 1868 he went into bankruptcy ; 
that since that time he died, and that his estate was insolvent ; 
that when, in 1871, they made the note sued on, Ponder, to 
whom it was made payable, was dead, and that the real trans- 
action was with Sloan & Company, and they received the 
note as soon as made, and knew all about it, and their coun- 
sel persuaded defendants to give the note sued on. The 
court struck the plea, on motion, and this is the error com- 
plained of. 
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It will be seen that the whole question is whether the 
facts make out a good consideration in law to support the 
note, or whether it is nudum pactum and void. In other 
words, are the sons morally bound to pay the debts of a bank- 
rupt, deceased, and insolvent father, who left no estate to come 
into their hands? It would certainly be quite honorable for 
sons to do so; it would evince a high tone of veneration for 
their father, a very nice and delicate sense of honor in them- 
selves, but we hardly think that a strong moral obligation 
rests upon them to do so. The Code declares that “a good 


consideration is such as is founded on natural duty and affec- 


tion, or on a strong moral obligation :” Code, section 2741. 
If this note had been given for medical services rendered the 
deceased parent, or for his support or clothing, or for some 
similar benefaction rendered to him, either or any such con- 
sideration we think would amount to natural duty and affec- 
tion, and would also lay a strong moral obligation upon the 
sons to reimburse the benefactor of the parent, and would 
support such a promise to pay. If these sons had received a 
share of their father’s estate at the time the original note was 
given, and had thus obtained some of his property on which 
the credit had been given the father, we are disposed to think 
that such fact might lay a strong moral obligation upon them 
to do something to pay the old note or a part thereof, and 
would thus support a new promise to pay. But the naked 
question here is this—are the sons of a father who has been 
discharged in bankruptcy and left no estate at all at his death, 
and who, so far as the record discloses, never gave these sons 
any of the property, on the strength of which credit was given 
the father, are they under so strong a moral obligation to pay 
the father’s debts from which he was discharged in bankruptey, 
as to support a promise to pay those debts without the slight- 
est benefit passing to themselves? We have been cited to no 
authority to sustain the affirmative of this proposition, and 
we have found none ourselves, and therefore we shall rule 
that the court below erred in striking defendant’s plea. How 
it may be on another trial, what additional facts may be shown 
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in the way of moral obligation to support this promise we do 
not know; but if the facts set up in the plea be true, and if 
the plaintiffs cannot show something else to strengthen the 
case, we think the facts make such a case as will prevent re- 
covery for the plaintiffs and protect the defendants in resisting 
the payment of the note. 

Let the judgment be reversed. 


- Martin L. Seay, plaintiff in error, vs. Wmutam L. 
Too.e, defendant in error. 


1, A plea is demurrable which alleges the pendency of a garnishment, with- 
out saying in whose favor or for what amount, Such a plea is defective, 
not only in form but in substance, and though amendable, if not amended, 
it should be stricken on general demurrer, 

2. When there is no plea before the court to which the evidence offered can 
apply, the evidence should be rejected, 

3. The pendency of a garnishment 1s not a good plea in bar to a suit against 
the garnishee by his own creditor; but it affords equitable ground for 
moulding the judgment so as to stay execution for so much of the debt as 
ought to be held up until the garnishee is set free from the garnishment 
proceeding, Interest and costs are also matters for equitable adjudication, 
when proper issués as to the same are made by the pleadings, 

4. When a contract is usurious on its face no plea of usury is necessary, 

5. At the date of the note sued upon, the legal rate of interest waS seven per 
cent. per annum, and a contract for more than ten per cent. was void as to 
the excess; therefore the undertaking in the note itself to pay interest at two 
per cent. per month was usurious, and a verdict for interest at that rate 
was contrary to law. 

6, A contract signed on a note by the maker in these terms: “ In consequence 
of the attached note * * not being paid at maturity, I hereby promise 
and agree to pay two per cent. interest per month until said note is paid,” 
is nudum pactum, The past default of the debtor, or past forbearance of 
the creditor, could not be a consideration for a contract to increase the law- 
ful rate of interest which the note bore when executed, although, in the 
meantime, all restrictions upon conventional interest had been removed by 
statute, The agreement recited does not stipulate for future indulgence or 
forbearance, or import an undertaking by the creditor to grant any. 

7. When a contract, on its face, is without consideration and there is no con- 
sideration established by the evidence, the contract cannot be enforced, al- 
though want of consideration be not pleaded, 
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8. The defendant must know at his peril what is set out in the copy note an- 
nexed to the declaration. He cannot claim after trial to have newly dis- 
covered a stipulation overlooked, and urge his ignorance of it as cause for 
a new trial: 74 Georgia Reports, 10, 


Pleadings. Evidence. Garnishment. Usury. Contracts. 
Consideration. New trial. Before Judge CLARK. Sumter 
Superior Court. October Adjourned Term, 1874. ; 


Report unnecessary. 
JoHN R. WorkzIL1, for plaintiff in error. 
Fort &,McCussky, for defendant. 


BLECKLEY, Judge. 


This was complaint in the short statutory form, on two 
notes dated in December 1872, and due on February Ist, 
1873. A copy of each note was annexed to the declaration, 
including the words “ due interest at two per cent. per month.” 
Upon each note was an undertaking signed by the maker, un- 
der date of March 26th, 1873, substantially in the terms set 
out in the 6th head-note to this opinion. A copy of each of 
these undertakings was, with the copy notes, annexed to the 
declaration. 

There was a plea of the general issue, and one of partial 
payment, but none of usury or of want of consideration. The 
defendant filed a special plea that he was garnished, and that 
the garnishment was still pending; but failed to allege who 
the plaintiff in garnishment was or what amount he claimed. 
This plea was demurred to generally, and was stricken by the 
court. 

At the trial, the defendant offered in evidence the record of 
the garnishment proceeding, and it was rejected. The judge 
charged the jury that if there was evidence of a contract to 
pay interest at two per cent. per month, they-might find inter- 
est at that rate; and the jury so found. There was no evi- 
dence of consideration for the agreements dated in March, 
other than that expressed therein. 
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After verdict, the defendant moved for a new trial on va- 
rious grounds ; among them, one called newly discovered evi- 
dence, in support of which he filed ay affidavit to the effect 
that he did not authorize the insertion in the notes of the 
words “ due interest at two per cent. per month,” and did not 
know they were in the notes until after trial and verdict. 
The court refused a new trial, overruling all the grounds. 

With this statement of facts, and the head-notes, the views 
of the court on the law of the case can be understood. 

In reference to the plea of garnishment as a defense, the 
prior decisions of this court should be cited: They are 5 
Georgia Reports, 425 ;6 Ibid., 550; 8 Ibid., 549,; 20 Ibid, 
477; and Hamilton vs. Morris, decided at the present term. 

While we rule that such a plea is no bar to the creditor’s 
suit, we think, when the pendency of a garnishment is fully and 
correctly pleaded, it furnishes occasion, a most fit occasion, 
for moulding the judgment under sections 3562 and 3082 of 
the Code, so as to stay execution for a proper amount of the 
debt so long as is necessary for the garnishee’s protection. We 
also think that the matters of interest and cost might be dealt 
with, on such a plea, upon equitable principles, so as to do no 
injustice to either party. 

We are satisfied with the verdict except on the allowance 
of interest. There could be no valid contract at a rate above 
ten per cent. until the act of 19th February, 1873, was passed ; 
and even after that, some consideration was necessary. No 
substantial consideration appears for the new agreements in 
the present case. But the head-notes are full enough on all 
the points we have considered. 

We reverse the judgment of the court below refusing a new 
trial, unless the plaintiff shall, at the next term of the superior 
court, write off all interest recovered, except interest at the 
regular lawful rate of seven per cent. per annum, from and 
after the maturity of the notes; in which event the judgment, 
so modified, will stand affirmed. 
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Duncan McLouGHu, plaintiff in error, vs. MARGARET A. 
Kina, defendant in error. 


When the affidavit of foreclosure of the lien of the owner of a saw mill, was 
lost, and the court refused to continue the case on the ground of its loss, 
but gave ample time for the establishment of a copy, and put the plaintiff 
on terms to establish the copy by a day certain, and the plaintiff did not 
establish the copy, nor ask for more time, nor show when he could estab- 
lish it, the issue to be tried being the sufficiency of such affidavit : 

Held, that this court will not control the court below by reversing its judg- 
ment of dismissal of plaintiff’s case. 


Practice in the Superior Court. Before Judge WricHrT. 
Decatur Superior Court. May Term, 1875. 


Reported in the opinion. 
Bower & CRAWFORD, for plaintiff in error. 


FiLeminc & RUTHERFORD, by Jackson & LuMPKIN, for 
defendant. 


JACKSON, Judge. 


The plaintiff foreclosed his lien as saw-mill owner against 
defendant for lumber furnished. The ji. fa. was levied, and 
the defendant made an affidavit of illegality on various 
grounds, among them upon the ground that the affidavit of 
foreclosure did not set out the facts necessary in law to con- 
stitute a lien. When the case was called, the defendant 
moved to continue on the ground that the affidavit of fore- 
closure was lost; the court refused to continue for the term, 
but set the case down for trial on Wednesday of the next 
week, and required the plaintiff to have a copy of his affida- 
vit established by that time on the penalty of having the case 
dismissed. On the day appointed the copy affidavit was not 
established, and the case was dismissed. The only reason 
assigned for its non-establishment was that the attorneys 
could not remember its terms; no further time was asked, 
nor did the counsel state when the copy could be established ; 
on the contrary, if they could not remember the terms of the 
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affidavit then, it seemed doubtful if they ever could. The 
older the transaction became, the less likelihood of remember- 
ing it would there be. The affidavit was essential to a proper 
understanding and adjudication of the case; the issue made 
by defendant was its insufficiency ; a copy ought to have been 
made; time enough was allowed the counsel to make it; no 
further time was asked; no prospect held out that it would 
be established in the future; and we therefore think the 
court could do nothing else than to dismiss the case. 
Judgment affirmed. 


D. R. ApAms & Son, plaintiffs in error, vs. Z. B. REtp et al., 
executors, defendants in error. 


Where an executor takes the note of one member of a firm which was in- 
debted to his testator on a deposit account, with a note on a third person as 
collateral security, in payment of such indebtedness, if, at the time, for the 
benefit of the estate and done in good faith, the original indebtedness is 
discharged. 


Administrators and executors, Payment. Partnership. 
Before Judge BArtLeTT. Putnam Superior Court. Sep- 
tember Term, 1875. 


Reported in the decision. 
W. F. Jenxrys, for plaintiffs in error. 
Tuomas G. Lawson, for defendants. 


WARNER, Chief Justice. 


This was an action brought by the plaintiffs as the execu- 
tors of Alexander Reid, deceased, against the defendants, as 
partners, to recover the balance of a sum of money alleged to 
be due by defendants, as bankers, on deposits made with them 
by their testator in his lifetime. To this action the defendants 
pleaded that the debt had been paid and satisfied, by one of 
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the partners, D. R. Adams, giving his note therefor to Z. B. 
Reid, one of the executors, after the testator’s death, and that 
there had been a novation of the original contract. On the 
trial of the case the jury, under the charge of the court, found 
a verdict for the plaintiffs for the sum of $575 82 with inter- 
est. The defendants made a motion for a new trial on the 
several grounds therein set forth, which was overruled by the 
court, and the defendants excepted. 

It appears from the evidence in the record, that on the 13th 
of November, 1872, D. R. Adams made and delivered his 
due-bill to Z. B. Reid, executor, for the sum of $575 82, and 
also delivered to him a note on Carswell, payable to him, 
Adams, as. collateral security, who, at the time of the trial, 
was shown to be insolvent, but was solvent at the time the 
note was taken by the executor. The evidence in the record, 
as to whether the due-bill was taken in full payment of the 
debt, was conflicting. The defendants requested the court to 
charge the jury, in substance, that if the due-bill was made 
and delivered by D. R. Adams to Z. B. Reid, executor, as pay- 
ment and settlement of the debt sued for, under an agreement 
to that effect, that then they should find for the defendants, 
and also requested the court to charge that if the due-bill was 
given for the balance of the debt sued for, originally due by 
D. R. Adams & Son, under an agreement with the executor 
to receive the same in lieu of the debt sued for, leaving out 
the other partner, then it was a novation of the original con- 
tract, and they should find for the defendants, which requests 
were refused, but to the contrary thereof, the court charged 
the jury “that if they believed, from the evidence, that the 
claim sued on was adebt due by D. R. Adams & Son to Alex- 
ander Reid, at the time of his death, then the court charges 
you that the executors of Alexander Reid could not legally 
accept the note of D. R. Adams in payment of said claim, 
without first obtaining an order from the ordinary having 
jurisdiction of said estate, authorizing them to do so.” This. 
charge of the court, in view of the evidence contained in the 
record, was error. The evidence does not show that there was 
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any attempt to compromise the debt due by the defendants to 
the plaintiffs’ testator, as contemplated by the 2537, 2538 and 
2539 sections of the Code. ‘The alleged agreement recognized 
the full amount of the debt claimed to be due; there was no 
proposition made or accepted, to reduce it in any way for the 
purpose of effecting asettlement thereof: The question in the 
case was whether the executor, with a full knowledge of the 
fact that the defendants were partners, agreed to take D. R. 
Adams’ note, with Carswell’s note as collateral security, in 
payment of the debt, and whether that arrangement at the 
time it was made, was for the benefit of the estate? If the 
taking of D. R. Adams’ note, with Carswell’s note as col- 
latteral security, by the executor in payment of the debt, was 
in good faith, and was for the benefit of the estate at that 
time, then the executor would be protected, and the payment 
be good, otherwise, it would not be: Toller’s Law of Ex- 
ecutors, 374. The charge of the court excluded from the 
consideration of the jury this view of the case, and for that 


reason, we reverse the judgment overruling the motion for a 


new trial. 
Judgment reversed. 


JAMES M. BENNETT, plaintiff in error, vs. GEORGE A. Brown, 
defendant in error. 


1. A bill of review will be sustained where the whole scope and object of the 
original bill was to charge certain defendants against whom no decree 
passed, and where it would be a great strain of language to construe the 
original bill as contemplating or warranting any such relief as was granted, 
separately, against another defendant, the only one decreed against, and 
the one who now brings the bill of review, 

. While mere irregularities afford no ground for a bill of review, glaring de- 
fects, such as omitting a proper interlocutory judgment taking the bill Aro 
confesso, and such as not signing up the final decree by the chancellor, but 
by the complainant’s solicitor, will be regarded, in aid, at least, of a sub- 
stantial ground like that mentioned above, 

3. When a bill of review is brought, and there appears to be good cause for 





ATLANTA, JANUARY TERM, 1876. 217 


Bennett vs. Brown. 





reversing the decree, the enforcement of the decree by levy and sale will 
be enjoined until the hearing on review. 


Equity. Bill of review. Before Judge CLARK. Sumter 
County. At Chambers. February 25th, 1876. 


Bennett filed his bill against Brown, praying that a decree 
rendered in favor of the latter against him, on a bill filed in 
Sumter superior court against Furlow, Price & Furlow, to 
which he had subsequently been made a party, should be va- 
cated, and that the sale of certain property levied on under 
the execution issued on such decree should, in the meantime, 
be enjoined. The grounds alleged for the vacation of such 
decree were, in brief, as follows: 

Ist. Because there were neither allegations in such bill 
charging complainant with any liability to defendant, nor any 
prayer for relief as against him. 

2d. Because there was neither process attached to said bill 
nor appearance on the part of any of the defendants. 

3d. Because such decree was signtd by counsel and not by 
the court. 

4th. Because the verdict upon which the decree purports to 
have been entered, was rendered on October 15th, 1872, whilst 
said decree was dated March 8th, 1873, more than four days 
after the adjournment of the court. 

Complainant further alleged facts showing that he was not 
indebted to defendant at the time of the filing of the aforesaid 
bill or when such decree was rendered. 

The orginal bill, the proceedings upon which are sought to 
be reviewed, presented, in substance, the following facts: 

Complainant, George A. Brown, shows that on October Ist, 
1855, one James M. Bennett, of said county, (Sumter, owned 
a negro girl, which he mortgaged to complainant to secure an 
indebtedness of $500 00. ‘The negro was subsequently turned 
over to John V. Price, a member of the firm of Furlow, Price 
& Fuyrlow, who took the same with full notice of the afore- 
said mortgage. Bennett was indebted to the aforesaid firm, 
and before the delivery of the negro to Price, the latter had 

VOL. LVI. 15. 
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consulted with complainant as to the mortgage aforesaid, and 
as to the best means of securing the payment of both debts, 
when it was suggested by complainant that Price had best 
take possession of such slave to prevent her being run off. 
Price then represented that he thought an arrangement could 
be made by which Bennett would turn over all his assets to 
him or to his firm, in which case such firm would take an as- 
signment of the aforesaid mortgage and give their acceptance 
for the amount of complainant’s claim. Furlow, Price & 
Furlow did take a bill of sale to a stock of goods owned by 
Bennett to secure the amount due them, but subsequently, 
without the consent of complainant, gave up such stock to 
secure other creditors. They then claimed the aforesaid ne- 
gro under a bill of sale or mortgage, which they said they had 
obtained from Bennett prior to the execution of the mortgage 
to complainant. Possession of said negro was yielded to 
Price with the understanding that he would secure both of 
the aforesaid claims with that and other property which he 
was to obtain from Bennett. Complainant foreclosed his 
mortgage, and on January 5th, 1856, execution issued, but 
the negro was not to be found. Price informed the sheriff 
that he had been suspecting something of the kind, and that 
the negro was out of the state. He has placed such slave be- 
yond the reach of the execution. Furlow, Price & Furlow 
pretend that the negro belongs to them under the aforesaid 
bill of sale, but complainant charges that if there be any such 
instrument it is void as a secret lien, and that, if a mortgage, 
it has lost its priority from failure to record the same. Com- 
plainant prays discovery and the writ of subpena to be di- 
rected to Furlow, Price & Furlow. 

The bill was filed on February 9th, 1856, and on the same 
day service was acknowledged, and “copy process” waived 
by each of the members of Furlow, Price & Furlow. No 
process of any kind was attached. 

On September 9th, 1856, it was ordered by the court, that 
complainant have leave to amend by making’ Bennett a party 
defendant. 
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The entries on the docket were as follows: 
“September adjourned term, 1856. Order to perfect ser- 


“September adjourned term, 1857. Order to plead, an- 
swer and demur.” 

“Verdict taken on bill pro confesso. October term, 1860. 
Appealed by consent.” 

“Continued. April term, 1867. October adjourned term, 
1868. Continued.” 

“ Bill dismissed as to Furlow, Price & Furlow, and decree 
as to Bennett. October term, 1872.” 

On October 15th, 1872, a verdict was rendered in favor of 
Furlow, Price & Furlow, and against Bennett for $500 00, 
with interest, “he being in default.” 

A decree in the form of a common law judgment, signed | 
by complainant’s solicitors, was entered on March 8th, 1873. 

To the execution issued on this decree, Bennett filed an 
affidavit of illegality, which was decided adversely to him. 
He then moved to set aside the decree and it was ruled to the 
contrary by the court. He now files his bill for review and 
injunction. 

The injunction was refused, and he excepted. 


GuERRY & Son, for plaintiff in error. 


W. A. Hawkins; N. A. Smiru, for defendant. 


BLECKLEY, Judge. 


The object of this bill is to vacate a decree made on a 
former bill, and, in the meantime, to enjoin the enforcement 
of that decree by the sale of property now under levy. The 
chancellor refused the injunction prayed for, and that is the 
error complained of. 

The former bill was by Brown against Furlow, Price & 
Furlow. Bennett, the complainant in the present bill, was 
made a party defendant to that bill by amendment. He 
never appeared or made any defense. ‘The case lingered in 
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court for a long time. It was commenced in 1856, and in 
1873 the jury rendered a verdict in favor of Furlow, Price & 
Furlow. The same verdict found against Bennett $500 00, 
with interest and cost. On that verdict no decree was signed 
by the chancellor, but the complainant’s solicitors entered up 
a decree in the usual form of a judgment at common law, 
signing it themselves, in favor of their client, Brown, against 
the defendant, Bennett. On that decree execution was issued, 
and the same being levied on Bennett’s property, he filed an 
affidavit of illegality. That was decided against him. He 
then moved to set aside the decree, and that was decided 
against him: See Brown vs. Bennett, 55 Georgia Reports, 
189. He is now here with a bill of review, and the question 
is whether he has found his right remedy at last, or whether 
he is without remedy. 

1. The whole scope and purpose of the original bill was to 
charge Furlow, Price & Furlow. They had received and 
run off a negro girl belonging to Bennett, on which Brown 
had a mortgage for $500 00, Bennett being his debtor for 
that sum. The mortgage had been foreclosed, but too late to 
be levied, the negro not being accessible. That was Brown’s 
grievance. He did not complain that Bennett had done 
aught that was wrong or contrary to good faith. On the 
contrary, he alleged in his bill that he (Brown) himselt had 
suggested to Price to take the negro, and that Price acqui- 
esced in the suggestion; and that when Price received the 
negro he did so with the understanding ‘that it was to secure 
Brown’s claim as well as the claim of Furlow, Price & Fur- 
low. It turned out that Price did not carry out this arrange- 
ment, but claimed title to the negro for his firm, and put her 
out of the reach of Brown’s mortgage. Bennett was insol- 
vent, and Brown’s bill alleged that his only remedy was in 
equity. Surely his case required ho decree in equity against 
Bennett. It was not a suit on the debt, with a view to put- 
ting that into judgment against Bennett. The amount of the 
debt is stated in the bill, but there is no further description of 
it, except by the date of the mortgage. The bill does not 
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say how or for what the debt was contracted, whether it was 
by note or account, or when it became due. The bill, then, 
as against Bennett, cannot be considered as a suit to recover 
the debt. Neither can it be regarded as based on the mort- 
gage. The mortgage was foreclosed already, and Brown 
needed no further judgment on the mortgage as against his 
debtor, Bennett. What was there left to serve as the basis of 
a separate decree against him? Nothing. He was charged 
with no fort. The bill was not a suit on the debt or on the 
mortgage any further than these were involved in grounding 
an equity against Furlow, Price & Furlow. Then, was it 
not a great strain to construe the bill as calling for or war- 
ranting any separate relief against Bennett? There was no 
such relief specifically prayed for, and to grant it under the 
prayer for general relief would be to deviate widely from the 
obvious scope and purpose of the bill: 2 Kelly, 413. With 
the charges of the bill as premises, we think no logic of law 
or equity would ever lead to a separate money decree against 
Bennett as conclusion. Such a decree is an absolute non 
sequitur. It is a remote after-thought, or a mere dream. If 
the bill were a declaration in a court of law, judgment on it 
would be arrested. Take all its allegations for true, and there 
ought to be no recovery in any court against Bennett. If the 
bill alleges the truth, Bennett was not to blame for turning 
the negro over to Price; and the possession of the negro by 
Price or his firm, and the disappearance consequent thereon, 
gave occasion for the bill. 

2. We are the more ready to break down the so-called de- 
cree, because there are not only irregularities, but most glar- 
ing defects, in the record of that suit. There was an order to 
take the bill pro confesso, as to Bennett, unless he answered at 
the next term, but no order passed actually so taking it, or any 
part of it. Wehardly think the Code, section 4212, was in- 
tended to change the prior practice ; and that made the order 
essential: 13 Georgia Reports, 24. Again, the Code, section 
4212, says “a decree in chancery is the judgment of the chan- 
cellor upon the facts ascertained and should be signed 
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by him.” Here the chancellor seems to have had noth- 
ing to do with the decree, but the complainant’s solici- 
tors give it to us, over their, signatures, as what the court 
has considered and adjudged. It was attempted, in argu- 
ment, to justify this practice by calling attention to sec- 
tion 4215, which says that a decree for money shall be en- 
forced by execution against property as at law; but this re- 
lates to enforcing the decree, not to making or authenticating 
it. All decrees, without exception, should now be signed by. 
the chancellor. Prior to the Code that was not necessary, 
(42 Georgia Reports, 208,) but we are not sure that a proper 
constraction of the Code would allow the chancellor’s signa- 
ture to be dispensed with. We do not absolutely rule the 
question, for we are not obliged to do it, there being enough 
error otherwise to overturn the decree we are considering. 

3. The injunction should be granted as prayed for until the 
final hearing on review. No question was made before us as 
to additional parties. It may be that Furlow, Price & Fur- 
low are not without interest in this bill of review; and if so, 
they should be brought in by amendment: 6 Georgia Reports, 
207; 7 Ibid., 110. 

Judgment reversed. 


RavcuiFFe & Lamp, plaintiffs in error, vs. VARNER & EL- 
LINGTON, defendants in error. 


Whilst defendants having an equitable defense and being empowered by the 
Code to make it at law, will be concluded by the neglect to set it up as a 
general rule, yet where new parties must be made before complete equity 
can be done, and courts of equity are authorized by statute to make such 
parties whilst courts of law are not, equity will administer relief and to 
that end will grant an injunction to stay the common law proceedings be- 
fore or after judgment, on a proper case made. 


Injunction. Judgments. Equity. Before Judge Craw- 
FORD. Muscogee County. At Chambers. March 2d, 1876. 





ATLANTA, JANUARY TERM, 1876. 223 
Radcliffe & Lamb vs. Varner & Ellington, 





Reported in the opinion. 


BLANDFORD & GARRARD, by R. F. Lyon, for plaintiffs 
in error. 


Peasopy & Brannon, for defendants. 


JACKSON, Judge. 


This case was before this court at the last term. Varner & 
Ellington had sued Radcliffe & Lamb on the acceptance of a 
draft drawn on them by May. To this suit Radcliffe & 
Lamb filed an equitable plea to the effect that they had en- 
tered into partnership with May to run two plantations in 
Macon county, Alabama, in which articles of partnership it 
was stipulated that May should buy all supplies through 
them; that Varner & Ellington had knowledge of the con- 
tract, and yet eredited May, and May sent them cotton, 
which instead of being applied to the payment of this draft, 
which was giver for previous supplies, was applied to other 
debts contracted by May for supplies and cash, against the 
stipulations of the contract, and they asked that the proceeds 
of this cotton, somewhere about the amount of the draft, be 
applied as an equitable set-off to the debt due on the draft. 
This court decided then that inasmuch as the cotton belonged 
to May as well as to Radcliffe & Lamb, and May was not a 
party to the common law-suit, but the action was against 
Radcliffe & Lamb only, the set-off could not be allowed, and 
sustained the judgment below to that effect. But we also 
held that upon a proper bill made, making May a party, so 
that all equities between him and Radcliffe & Lamb might 
be adjusted, relief might be afforded to the latter against 
Varner & Ellington. 

This bill is now filed, May is made a party, and it is alleged 
in the bill that he is largely indebted to Radcliffe & Lamb 
on account of the partnership, and would be entitled to no 
part of the cotton or its proceeds, in the hands of Varner & 
Ellington, and relief is asked ; and to the end that a jury may 
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pass upon the facts, an injunction is asked to stay the common 
law judgment until the parties can be heard in equity. If 
the chancellor, in the exercise of his discretion, had put his de- 
cision declining to grant the injunction upon the disputed 
facts in respect to the knowlege or want of knowlege of the 
defendants in error of the terms of the contract of partner- 
ship, we should not have interposed to control his discretion. 
But inasmuch as we understand that his judgment rests upon 
what we conceive to be a misconstruction of previous rulings 
of this court on the question of how far a defendant to a com- 
mon law suit will be bound to put in his equitable defenses, 
if he has any, or be precluded from setting them up in equity 
on a bill after judgment, we have concluded to set down what 
we believe to be the true rule, and to act upon it in this case. 
We ruled, when the case was here before, at common law, that 
if Varner & Ellington had notice of this contract they could 
not have sold to May, in the teeth of a stipulation in it that 
May should buy supplies only through Radcliffe & Lamb, 
and that the same rule applied to the purchase of the cotton, 
if they knew that it was by the partnership contract to be sent 
to Columbus; and we withheld relief, only because of May 
not being a party. Now could May have been made a party 
at common law? We know of no process by which he could, 
Provision is made in equity for such cases, but none that we 
are aware of at law: Code, sections 4181, 3480. Whilst, there- 
fore, we hold that a party who has an equitable defense, which 
can be set up at law, must do so or he will be concluded by 
the judgment, our Code having given him the clear right to 
,doso: Code, sections 3081, 3082; Field vs. Price, 52 Georgia 
Reports, 469 ; Grubb, administratriz, vs. Hall et al., decided 
at the present term, and not yet reported; yet, where good 
reasons exists why he could not set up such equitable defense, 
a court of equity will still interpose and give him the aid nec- 
essary to enable him to do so: Southwestern Railroad Com- 
pany vs. Chapman, 47 Georgia Reports, 562; and the case of 
Grubb, adm’x, vs. Hall et al., supra. 

Surely no better reason can exist than that, from want of 
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parties and want of power in the common law court to make 
them, he could not set up the equitable defense. And that is 
this case. The plaintiffs reside out of the state, they come in 
it to sue, they are charged with inequitable conduct, they hold 
funds which, if what complainants assert be true, should be 
set off against this draft, and while the facts are disputed, we 
think the weight inclines to the side of the plaintiffs in error. 
At all events, under the decision of this court, in this case 
before, in which this remedy is almost suggested, (see opinion 
of Mr. Justice BLECKLEY, not yet published,) it would be 
unjust not to allow the plaintiffs in error an opportunity of 
being heard before a jury on the case made by their bill. It 
is due to the judge below to add, that had that opinion been 
published and met-his eye, he would doubtless have granted 
this injunction under its intimations. 
Judgment reversed. 


THE CENTRAL BANK OF GeEorGIA eé¢ al., plaintiffs in error, 
vs. JOHNSON & SMITH ef al., defendants in error. 


1. The assets of an insolvent firm were in the hands of a receiver. The 
creditors agreed among themselves upon a rule of distribution to be carried 
out by a committee. This committee refused to allow the claims of cer- 
tain creditors. The excluded parties were about to file a bill to enjoin their 
further proceeding with such distribution, when it was agreed that the com- 
mittee should report their action to the court, as if a bill had been filed, 
for direction. This was done, and the report as to the rejected claims set 
aside. To this ruling exception was taken. 

Held, that the court had no authority to act upon the matter in controversy 
upon the pleadings before it. 

2, The 21st rule of court to the effect that pleadings cannot be dispensed 
with by consent, is applicable, in reason and spirit, to courts of equity. 


Equity. Pleadings. Jurisdiction. Rules of Court. Be- 
fore Judge Hitu. Bibb Superior Court. October Term, 1875, 


Reported in the decision. 
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LANIER & ANDERSON, HILL & Harris, for plaintiffs in 
error. 


WuittLe & Gustin; R. W. Jemison; Por, Hatt & 
Lorton, for defendants. 


Warner, Chief Justice. 


This case comes before us on a bill of exceptions to the de- 
cision of the court below in setting aside the report of a com- 
mittee of the creditors of Burr & Flanders, under the facts and 
circumstances as set forth in the record. It appears from the 
record of the case that the creditors of Burr & Flanders, for 
the purposes therein expressed, entered into the following 
agreement and submission, to wit: 


“ANNA L., Fort and Joun B. WILEY, by next friend, e¢ al., 
vs. Burr & FLANDERS et al. 


“ Bill, etc. In Bibb Superior Court, 


‘‘GroreGiA, Biss County.—The undersigned, creditors of 
Burr & Flanders, for the purpose of stopping the litigation 
growing out of the failure, and of distributing the fund and 
releasing them, do make the following agreement: 

“1st. The individual property of C. M. Wiley shall be ap- 
plied exclusively to his individual debts, not counting as such 
any of his indorsements or acceptances of Burr & Flanders’ 
paper. 

“2d. The cases in bankruptcy are to be withdrawn, and 
the costs of the cases in bankruptcy, as well as those in the 
state courts, shall be paid out of the fund in hand, each party 
to pay his or their own lawyers’ fees. 

“3d. The fund in hand, after payment of expenses, shall 
be divided between the creditors of Burr & Flanders in the 
following proportion, to-wit: the general creditors of Burr & 
Flanders shall draw two-tenths and the secured creditors shall 
draw three-tenths, and the same shall not extend to any funds 
to be hereafter realized. The secured creditors, or those re- 
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cognized as such, are the Central Railroad and Banking Com- 
pany about $ , the Capital Bank about $ , and the 
Macon Bank and Trust Company about $......, the precise 
amounts to be ascertained by the committee. 

“Ath. All claims against Burr & Flanders shall be pre- 
sented to the committee appointed by the meeting, which com- 
mittee shall proceed to ascertain the precise amounts of the 
claims, with interest to be calculated upon all of them up to 
the first day of January, 1875. Any persons having demands 
against Burr & Flanders, against which they have sets-off, 
the balance due thereon shall alone be counted as a debt, and 
parties holding collaterals in possession shall give credits for 
the amounts which may have been collected, and also for the 
value of those remaining on hand, or they shall return the 
collaterals to be thrown into the general fund, and then take 
their share as unsecured creditors to this extent. 

“5th. Charles M. Wiley to be released and discharged from 
all his indorsements or acceptances of Burr & Flanders, and 
Burr & Flanders are to be discharged from all their liabili- 
ties to these creditors; but none of the partners shall claim 
any homestead or exemption of personalty out of the funds 
of Barr & Flanders. 

“6th. The fund belonging to Burr & Flanders shall be dis- 
tributed as early as practicable in the proportions above speci- 
fied, and for this purpose the fund shall be withdrawn from 
the City Bank and placed in the hands of the committee ap- 
pointed, as aforesaid for distribution either by an order of the 
court or by the check of the receiver, to whose credit it is 
now deposited. 

“7th. Henry L. Jewett, John E. Jones and Richard W. 
Cubbedge, are hereby appointed a committee of the creditors 
with powers as herein specified. In cases of disagreement 
among the committee as to the amounts of claims or their 
priorities, such cases shall be referred to Judge J.J. Gresham, 
whose decision shall be final. This committee shall take 
charge of and sell the mill property to the best advantage 
and collect the remaining assets, and from time to time make 
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a distribution of the same under the rule and proportions 
aforesaid. And the committee shall have full power to com- 
promise all claims due to Burr & Flanders, so as to bring the 
whole matter to a close as early as practicable, as well as any 
claim which may be presented for bringing the money into 
court. 

‘J. E. Jones, President Central Georgia Bank ; The Cen- 
tral Railroad and Banking Company of Georgia, by R. F. 
Lyon, its attorney; Lanier & Anderson, attorneys for City 
National Bank, Chattanooga, Tennessee; William Keith and 
William Fairbanks, 8. S. Dunlap, Jacobs, Cunningham & 
Company, by their attorney, A. Proudfit; Henry L. Jewett, 
President of the Capital Bank, Macon, Georgia; R. W. 
Cubbedge, President Macon Bank and Trust Company, Ma- 
con, Georgia; Nisbet, Bacon & Hines, attorneys for Ex- 
change Bank ; Daniel Bullard, G. W. Grafflin, J. C. Grafflin 
& Company, J. R. Brumby, C. M. Wiley, George W. Burr, 
R. H. Flanders ; Whittle & Gustin, attorneys for R. W. and 
Anna L. Fort; F. H. Alley, Johnson & Smith, John B. 
Wiley, H. & F. Blandy, by their attorney, Robert A. Nis- 
bet, (according to terms as expressed in the decree of the 
court;) Wooten & Simmons, attorneys for Ricks; Poe, Hall 
& Lofton, attorneys for Guilkenen & Sloss; L. J. Guilmar- 
tin & Company, Ogden Brothers, Reed & Tully, Hough & 
Company, J. A. Foster & Company, Foster Brothers, Sauls- 
bury, Respess & Company, as creditors of Burr & Flanders, 
and not of C. M. Wiley.” 

Whereupon the court passed an order that in pursuance of 
said consent and agreement, that the fund should be divided 
and distributed amongst said creditors in the manner, and in 
the proportion, as specified in said agreement. Acting under 
said agreement and order of the court, the committee made 
their report, in which they refused to allow the claims of cer- 
tain creditors, which, in their judgment, ought not, from the 
evidence before them, to be allowed according to the terms of 
said agreement. The parties whose claims were disallowed, 
objected to the action of the committee in respect to their 
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claims, and were about to file a bill to enjoin the committee 
from further proceeding to distribute the assets of Burr & 
Flanders, when it was agreed by said committee, and the par- 
ties interested, that said committee should report their decision 
and action in the premises to the court, just as ifa bill had 
been regularly filed as threatened, for such direction and de- 
cree as said court could make, had such bill been filed, and 
no more; the right to object to the jurisdiction of said court 
to review or set aside the judgment of said committee respect- 
ing the matters aforesaid, being reserved and not waived. The 
report of the committee in respect to the rejected claims, was 
then submitted to the court, which the court set aside, to 
which decision the plaintiffs in error excepted. 

1, Was it competent for the court, and did it have the legal 
power and authority to set aside the report of the committee 
on the statement of facts and pleadings then before it? In 
our judgment, it had not. There was no bill or petition pre- 
sented to the court containing allegations which would have 
been sufficient in law or equity to have set aside the report of 
the committee. It is not even stated on what grounds the 
threatened bill to set aside the report of the committee was to 
be based; only that the parties whose claims were rejected, ob- 
jected to the rulings aud action of the committee, but whether 
their objections were founded on any valid legal or equitable 
grounds, did not appear. There were no pleadings before the 
court which would have authorized it to have rendered a judg- 
ment or decree thereon, setting aside the report of the com- 
mittee upon any valid legal or equitable grounds, 

2. But it is said the parties consented. The reply is that 
the 21st rule of court declares that “no consent to dispense 
with pleadings will in any case be allowed.” The 204th sec- 
tion of the Code also declares that “ the rules of the;respective 
courts, legally adopted, and not in conflict with the constitu- 
tion of the United States, of this state, or the laws thereof, 
are binding and must be observed.” It is true that the rule 
of court above cited, is a common law rule, but the reason 
and spirit of it is as applicable to cases pending in the 
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one court as the other, especially as the jurisdiction of the two 
courts in this state is so nearly assimilated in practice. Be- 
sides, the public interest requires that the records of the courts 
should show what issues have been made and determined there- 
in for the protection of the rights of the citizens of the state. 
We therefore reverse the judgment of the court below, with 
leave to the objecting creditors to file their bill or petition, as 
they may think proper, to set aside the report of the commit- 
tee upon such legal or equitable grounds as they shall be ad- 
vised, embodying therein the evidence had before the commit- 
tee in respect to the rejected claims of the complaining credi- 
tors. 
Judgment reversed. 


THE Soutu GEORGIA AND FLormpA RArLRoAD CoMPANY, 


plaintiff in error, vs. Davip Ayres, defendant in error. 


1. Affidavit, substantially in terms of the rule of court, in reference to the 
loss or destruction of a deed or other instrument between the parties, is 
proper as preliminary to admitting a copy in evidence. 

. Ina suit by a corporation to collect capital stock subscribed, evidence of 
the value of that or any other stock is irrelevant. And it is not necessary 
to show that a certificate of stock, or other evidence of ownership, has 
been tendered to the subscriber, or that the corporation has received the 
amount of stock authorized by the charter, or (in the absence of a plea in 
abatement) that the corporation has been organized and is still alive. 

. If a corporation, chartered to construct and carry on the business of a 
railroad, sells the road without authority of law to another company, it 
cannot collect unpaid subscriptions of stock from subscribers who did not 
consent to the sale. 

. When stock is, by contract, payable in installments as called for by the 
board of directors, the calls should be clearly proved, and the recovery 
should be limited to the aggregate amount of the several calls not met by 
payment. 

5. Exceptions entered pendente ite will not be acted upon in the supreme 
court while the case is pending below, especially where the excepting party 
fails to assign errors thereon as required by the Code, section 4250. 
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Evidence. Practice in the Superior Court. Corporations, 
Stock. Practice in the Supreme Court. Before Judge 
Wrieut. Mitchell Superior Court. May Term, 1875. 


Reported in the opinion. 
WarrEN & Hosss; J. H. Spence, for plaintiff in error. 


P. J. Srrozer; D. H. Pope; H. Morea, for defendant. 


BLECKLEY, Judge. 


Plaintiff recovered, and the court granted a new trial. 
The action was brought in the short statutory form to re- 
cover a balance of the defendant’s subscription to the capital 
stock of the South Georgia and Florida Railroad Company. 
The declaration was originally in the name of certain persons, 
describing themselves as president and directors, doing rail- 
road business under the name, firm and style of the “South 
Georgia and Florida Railroad Company.” It alleged that 
the defendant was indebted to them in the sum of $500 00 on 
a subscription, and referred to a copy annexed, but there 
was no copy annexed, only a bill of particulars. The bill of 
particulars debited the defendant with six shares of stock 
($600 00,) and credited him by two installments of $50 00 
each. Pending the case, at May term, 1873, an amendment 
was made adding four persons to those named as directors, 
and stating the company to be an incorporated company of 
this state, having the right to sue and be sued in the corpo- 
rate name set forth in the original declaration. ‘The amend- 
ment also set out a new bi!l of particulars, less in amount by 
$40 00 than the former, and divided into ten installments— 
two of $50 00 paid; two more of $50 00 unpaid, and six of 
$60 00 unpaid. It alleged that the defendant’s indebtedness 
was by contract of subscription for six shares of the corporate 
stock, payable in three installments. ; 

At May term, 1874, the defendant demurred generally to 
the declaration as amended, and the demurrer was overruled. 
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At the same term the plaintiff further amended the declara- 
tion by alleging that there was a subscription list, (describing 
ing it and annexing a copy;) that the defendant subscribed 
for capital stock of the company amounting to $600 00, to be 
paid in such installments as should be called for by the di- 
rectors; that the installments had, from time to time, been 
called for, and that the defendant had not paid, but had re- 
fused to pay the same, 

The defendant objected to the allowance of this amendment 
because there was no cause of action set forth in the original 
declaration, and there was, therefore, nothing to amend by; 
and because the amendment introduced a new cause of action. 
The objection was overruled and the amendment allowed. 
This decision of the court, and the judgment overruling the 
demurrer to the declaration as it stood prior to making the 
amendment, were excepted to, and the exceptions were certi- 
fied and entered pendente lite, under sections 4250 and 4254 
of the Code. 

The case was tried at May term, 1875. In accounting for 
the non-production of the original subscription list the plain- 
tiff examined certain witnesses as to the loss of the paper, 
search therefor etc., and read to the court the affidavit of the 
president and the secretary of the corporation, in which they 
deposed that the list had been lost or mislaid, so that it could 
not be found; that it was not in their power, custody or con- 
trol, and that they knew not where it was. The court ad- 
mitted secondary evidence; and a substantial copy of the 
paper, proved to be such, was placed before the jury. De- 
mand upon the defendant for his installments was shown, and 
his refusal to pay any but the first two. It did not appear, 
however, when the demand was made, whether before or after 
the suit was brought, or how many installments the directors 
had called for, or when the several calls were made, or what 
was the amount of each, or the aggregage amount of all. 

There is no plea in the record, but the main contest at the 
trial seems to have been over the question whether the de- 
fendant was discharged from liability on his subscription by 
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reason of some disposition made, without his consent, of the 
company’s road or of the capital stock. One of the plain- 
tiff’s witnesses, a director named among those in the declara- 
tion, testified that the road was transferred to the Atlantic 
and Gulf road, he thought, but was not certain—thought it 
was done, or agreed to be done, at the time defendant sub- 
scribed for stock. The defendant testified that he paid install- 
ments as they fell due until the company transferred their 
stock and road to the Atlantic and Gulf road without his 
consent. He had heard of the transfer, but did not, even at 
the trial, otherwise know of it. He refused to pay any more 
as he did not want stock in the latter road. 

The court charged the jury that the plaintiff’s charter al- 
lowed the company to connect with other railroad companies, 
and the transfer of the road to the Gulf Road would not re- 
lease the defendant ; that, if the defendant subscribed for 
stock as alleged, he was liable, unless some good defense was 
pleaded and proved ; and that the transfer of the road would 
not relieve him if made by the proper officers and board of 
directors, although made without his consent. 

The jury found for the plaintiff $500 00 with interest and 
costs. A new trial was applied for on several grounds, and 
granted generally. The grounds, besides the usual ones of 
conflict with law and evidence, were that the court erred in 
the above charge ;. in admitting the before recited affidavit of 
the president and secretary, and in refusing to admit evidence 
of the valueand depreciation of the stock ; that no certificate 
of stock or other evidence of title had been tendered to the 
defendant ; that it was not shown that the corporation had ever 
been organized, or was a subsisting live company, or that it 
had ever received the amount of stock authorized by the char- 
ter ; and that the charter did not authorize a transfer of the 
road to any other company ; also, that the court erred at a 
previous termin allowing the amendment made which had 
been excepted to pendemte lite. 

1. There was no error in hearing the affidavit of the presi- 


dent and secretary touching the loss of the subscription list. 
VOL. LvI. 16, 
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The affidavit was substantially in the terms prescribed by the 
rule of court, and was heard by the court as preliminary to 
admitting a copy of the lost instrument, and was not put as 
evidence before the jury. 

2. In a suit to collect capital stock from a subscriber, evi- 
dence of the value of that stock or of any other stock is irrele- 
vant ; nor is it necessary to show that a certificate of stock or 
other evidence of ownership has been tendered: 44 Georgia 
Reports, 597 ; or that the corporation has received the amount 
of stock authorized by the charter; or (in the absence of a 
plea in abatement) that the corporation has been organized 
and is still alive: 32 Georgia Reports, 273; 4 Eng. L. & 
Eq. R., 455. Contra, in tendency as to amount of stock, Red- 
field on Railways, section 51. 

3. We think the court erred in charging the jury that a 
sale of the road by the corporation would not be a defense to 
the stockholder. No authority for selling the road has been 
produced to us; and if the corporation, chartered as it was to 
construct and carry on the business of a railroad, sold out the 
road and discontinued that business, it had no right to collect 
from unwilling subscribers their unpaid subscriptions. It 
will not do to say that the proceeds of the road took the 
place of the road itself, and that the stockholder’s pro rata 
ownership in the proceeds would be supposed to be of equal 
value, and therefore of equal benefit to the stockholder. 
Stock in a railroad owned and worked by a corporation is a 
very different thing from the right to a share of the money 
which would accrue from a sale of the road. An attempt 
was made in the argument to uphold the judge’s charge by 
reason of supposed authority given by the charter to incorpo- 
rate the stock of this company with that of any other rail- 
road company. But the charge was not on that subject; it 
related to a sale of the road, and not to incorporating the 
stock with that of some other company; neither was there 
any evidence before the jury that the stock had been so dis- 
posed of. It will be time enough to rule on the power 
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claimed for the corporation in this respect when it is shown 
that an effort has been made to exercise it. 

4, The defendant’s subscription was, by its terms, payable 
in such installments as might be called for by the board of 
directors, under the provisions of the charter. On the mat- 
ter of calls, there was not enough evidence before the jury to 
justify the verdict. It did not appear that all the unpaid 
stock had been called for, or what number of calls had been 
made, or the amount thereof severally, or in the aggregate. 
We should regard the grant of a new trial quite proper if 
this were the only reason for it. 

5. As the case is left still pending below, to be tried again, 
we shall forbear to rule on the matters embraced in the de- 
fendant’s exceptions entered pendente lite. If they cover 
errors, the court below may yet correct them for itself; or 
the verdict of the jury may be in favor of the defendant, and 
leave no occasion for us to deal with them. Besides, error 
has not been assigned on these exceptions, in this court, by 
the defendant, as the Code seems to require, section 4250. 
We affirm the judgment granting a new trial, and suggest. 
that, when the case is re-tried, some effort be made to give 
greater certainty to the evidence, especially upon the real 
character and scope of the transaction between this company 
and the Atlantic and Gulf Railroad Company. 

Judgment affirmed. 


Rosert Jackson, plaintiff in error, vs. THe STATE OF 
GEORGIA, defendant in error. 


1, Deceased was shot on Tuesday night and died Saturday following. Dur- 
ing his illness on Friday and previously, he said he was ‘‘ certain to die,” 
and then said defendant shot and killed him, stating some of the circum- 
stances, The court admitted the statements, and instructed the jury that 
it was for them to say whether they were dying declarations made in the 
article of death: 

Ffeld, that the court ruled correctly. 
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2. When, in addition to these dying declarations, there is other direct testi- 
mony to the crime, and this testimony and other circumstances show de- 
fendant’s guilt : 

Held, that the evidence is ample to sustain the verdict, 


Criminal law. Evidence. Dying declarations, New trial. 
Before Judge Pate. Dooly Superior Court. September 
Term, 1875. 


Reported in the opinion. 


Guerry & Son; Georce VY. Busses, for plaintiff in 
error, 


Rotuin A. STANLEY, solicitor general, by Joun MIL- 
LEDGE, for the state. 


JACKSON, Judge. 


The defendant was indicted for murder and found guilty. 
He moved for a new trial on two grounds; first, because the 
court erred in admitting statements of deceased as dying dec- 
larations; and secondly, because the verdict is without evi- 
dence and against the evidence. The court refused the new 
trial and defendant excepted, and brought the case here. 

1. Were the statements properly ruled in as dying declara- 
tion? There can be no doubt that deceased thought he would 
die. He said so to the two persons who testified to his state- 
ments. He said “he was certain to die,” and called upon 
the Lord to have mercy upon him. He was shot on Tuesday 
night and died the next Saturday. Some of the statements 
were made Friday; others at an earlier period; but when 
made each time he said he felt he would die. The court ruled 
the sayings in, but instructed the jury that it was for them to 
say, under the facts, whether they were made “in articulo 
mortis,” and to pass upon them in the light in which they 
viewed them, whether in the article of death or not. We 
think their admission and this instruction right: Code, sec- 
tion 3781; 11 Georgia Reports, 353. 

2. In regard to the second point, we think that the testi- 
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mony is abundant to show his guilt. Independently ef the 

dying declarations, one witness swears that he saw the defend- 

ant shoot. He was keeping deceased’s wife; had been shot 

about it himself a short time before, and not only the direct 

evidence but all the circumstances show that he waylaid de- 

ceased and deliberately shot him down from ill-will and malice. 
Let the judgment be affirmed. 


MarrTHA CaRTER, plaintiffin error, vg, THE CoTTon STATES 
Lire InsuRANCE CoMPANY, defendant in error. 


A policy of insurance provided that the annual premium was to be paid by 
an annual loan of $100 00 and acash annual premium of $107 30. It 
was conditioned to be void if the premiums due shall not be paid at the 
time stated, The application declared thatthe policy should not be bind- 
ing until the first premium shall have been received by the company, dur- 
ing the lifetime and good health of the person insured. The agent of the 
company contracted with the insured that the first year’s premium was to 
be paid in services to be rendered by the insured to the company as medi- 
cal examiner, and that if such services exceeded the first year’s premium, 
a credit was to be entered for the excess on that of the next. The insured 
died during the first year, having rendered service as medical examiner to 
the time of his death, but the fees did not amount to the first year’s pre- 
mium : 

Held, that the agent of the company exceeded his authority in making the 
contract above stated, and that the beneficiary of the policy was therefore 
not entitled to recover thereon. 


Insurance. Principal and‘agent. Contracts. Before Judge 
Bartuett. Richmond Superior Court. October Term, 1875. 


Reported in the decision. 
WiuuiaM H. Hott, for plaintiff in error. 
Barnes & Cummine, for defendants. 


WaRneER, Chief Justice. 


This was an action brought on a policy of life insurance for 
$5,000 00, issued by defendant and made payable to plaintiff, 
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on the life of her husband, Dr. Flournoy Carter. The policy 
was dated November 25, 1872, and was delivered to Dr. Carter. 
Dr. Carter died of pneumonia, July 18,1873. .Notice of death 
to defendant was shown, and its sufficiency not objected to. 
The refusal of the company to pay was based on the fact that 
Dr. Carter had never paid the first cash premium, or given 
any note for the portion of the first year’s premium which 
was to be a loan. : 

The case of the plaintiff was, that by an agreement with M. 
W. Abney, the company’s agent who took the risk and deliv- 
ered the policy to Dr. Carter, the premium for the first year 
was to be paid by services to be rendered the company, as 
medical examiner in Augusta; and that Dr. Carter did ren- 
der such services, whenever called on, until prevented by 
death. 

The clauses of the policy essential to be stated are as fol; 
lows: ‘The Cotton States Life Insurance Company, in con- 
sideration of the representations for this policy, signed by 
Flourroy Carter, and dated November 8th, 1872, and num- 
bered as this policy, and an annual premium of $207 30, to 
be paid on or before the 25th day of November in each and 
every year from the date of and during the continuance of this 
policy; which annual premium is to be paid in manner fol- 
lowing: an annual loan of $100 00, and a cash annual pre- 
minm of $107 30, to be paid on the 25th day of November, 
do assure,” ete., (and agrees to pay) the “said sum insured 
(the balance of the year’s premiums on this policy, if any, 
and also all notes or credits for premiums thereon, and other 
indebtedness of the insured to this company, being first de- 
ducted.”’) 

Conditioned to be void—“If the premiums due on this 
policy shall not be paid at the times above mentioned, and the 
interest on all notes or credits for premiums on this policy be 
paid annually in advance to this company, or its authorized 
agents.” 

The following is the essential part of the “application” of 
the insured referred to in the policy: “It is declared * * * 
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that the policy of insurance hereby applied for shall not be 
binding on this company until the first premium, as stated 
therein, shall have been received by said company, or some 
authorized agent thereof, during the lifetime and good health 
of the person therein insured ; and inasmuch as only the offi- 
cers at the home office of the company in the city of Macon, 
Georgia, have authority to determine whether or not a policy 
shall issue on any application, and they act on the written 
statements and representations refefred to, it is expressly un- 
derstood and agreed that no statements, representations, or 
information, made or given to the person soliciting or taking 
this application for a policy, shall be binding on the com- 
pany, or in any manner affect its rights, unless such statements, 
representations or information be reduced to writing, and 
presented to the officers of the company, at the home office, in 
the application above.” 

On the back of the application was the following entry, 
unsigned : 


AGENT’S MEMORANDUM—PREMIUM AND SETTLEMENT. 
Table premium, 
Less—loan twelve months’ note, 


Balance, 
Policy fee and stamp, 


First cash payment, 


It was proved, on the part of the plaintiff, that Abney was 
the agent of the defendant for taking risks in Augusta; that 
the agreement above stated was made between him and Doctor 
Carter; and that Doctor Carter did, in pursuance of the 
agreement, examine a number of applicants for insurance ; 
also, that Doctor Ford, after Doctor Carter was taken sick, 
examined several for him and for bis benefit. 

The fees for these examinations, however, did not amount 
to the first year’s premium. 

There was a variance between witnesses as to one point of 
this agreement. The plaintiff, stating what her husband had 
told her, confirmed by what Abney told her, said that the 
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year’s services were to go against the year’s premium, with- 
out regard to their amount. 

A witness named Howard, examined by interrogatories at 
plaintiff’s instance, which were introduced by defendant, said 
it was this: that if the services in a year exceeded the_pre- 
mium, he was to be credited for the excess on next year’s 
premium, and that nothing was said of the contingency of a 
deficiency. The same witness stated that after the policy 
was delivered, Abney asked Carter to give a due-bill for the 
difference between the first year’s cash premium and the ser- 
vices already rendered, which Carter refused, saying he meant 
to hold him to his bargain, upon which Abney said he would 
make it all right. 

Howard also testified that in the spring of 1873, Dr. Car- 
ter came to him in an excited manner and showed him a let- 
ter from Mr. Obear, which was a dun for the premium. He 
said witness knew his agreement with Abney, that he was to 
pay the premium in services, and now they were dunning him 
and had not even given him credit for the services performed. 
Witness took the letter and showed it to Abney, who said he 
was about to send in his report which would make it all right, 
and sent a message to Carter (which witness delivered) to pay 
no attention to the letter. The custom of the local agents was, 
out of $100 00 premium to keep $20 00 for their commissions, 
to pay $5 to the medical examiner and send $75 00 to Abney. 
In the cases when Dr. Carter examined, they kept $20 00 for 
themselves and sent $80 00 to Abney. This witness, Howard, 
was a sub-agent under Abney. and had brought Abney and 
Carter together to make the agreement referred to. Abney 
lived in Edgefield, South Carolina, and had sub-agents in 
Augusta. 

George S. Obear, the secretary of defendant, testified that 
Abney was the company’s agent for South Carolina, with the 
right to go into any territory ; that he had the same powers as 
the other agents, which were to receive applications and for- 
ward them to the home office; if approved, to deliver the pol- 
icies and receive the premiums; that he had no other powers ; 
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that he had no authority to-make such a contract as the one 
set up by plaintiff; that no custom of this company, or any 
other, as far as witness knows, authorized agents to receive 
anything but money for premiums. The witness, Obear, said 
that no information as to this alleged agreement was received 
by the home office until after Dr. Carter’s death. It was the 
custom of the company, when a policy was issued and sent to 
the agent, if the return of the premium was not made at the 
proper time, to write to the person insured and notify him, 
’ and if he did not pay to notify him that the policy was avoided. 

The paper, of which the following is a copy, was produced 
by plaintiff, under notice, with the statement that it was re- 
ceived during Dr. Carter’s extreme illness, and for that reason 
was never shown to him: 


“ Macon, GroretA, June 17th, 1873. 


“ Mr. Flournoy Carter: Please fill up the blank spaces be- 
low, referring to your policy in this company, and return and 
oblige. If payment has not been made, please state that fact. 

“ GreorGE S. OBEAR, Secretary. 
“No. | Premium. | Interest. | Due. | To whom paid. | When paid.” 


‘Policy holders are requested to pay promptly on the day 
premiums become due. When it is not convenient to pay to 
authorized agents, payment may be made direct to the com- 
pany, by check or draft, by post-office order or by express.” 

This was the form of the one sent in April, 1873, referred 
to by Howard. 

Defendant also read a letter dated July 18, 1873, to Dr. 
Carter, notifying him that his policy was void. This letter 
was not received till after Dr. Carter’s death. 

The court refused to charge, as requested in writing, by 
plaintiff’s counsel: “That if the agent of the company agreed 
with Dr. Carter that the premium should be paid in medical 
services as examiner, and Carter agreed to render such ser- 
vices in consideration of the policy, and Carter did render 
such services, when called on, until hindered by sickness and 
death, the policy is binding on the defendant.” 





242 SUPREME COURT OF GEORGIA. 


Carter vs. The Cotton States Life Insurance Company. 





The court did charge, at request of defendant, as follows: 

Ist. An agent of an insurance company, whose agency ex- 
tends only to procuring applications, forwarding them to the 
parent office, countersigning and delivering policies, and re- 
ceiving premiums, has no authority to make a contract of in- 
surance or to modify the terms of a policy. 

2d. A recital in the application for insurance (said applica- 
tion being signed by the insured) in the words following, to- 
wit: “and inasmuch as only the officers at the home office in 
Macon have authority to determine whether or not a policy 
shall issue to any applicant,” is notice to the applicant that 
such an agent as the above described has no power to make or 
modify a contract. 

3d. An agent appointed to solicit and forward to the home 
office applications for insurance; to receive from the home 
office the policies of insurance, and to countersign them and 
to receive the premiums which, by the policy, are required to 
be in cash, whilst he may waive the cash payment, his deliv- 
ery of the policy without such payment, and without the exe- 
cution and delivery of the note on account of first premium, 
would not by itself bind the company. Still less has such an 
agent authority to make a different contract as to the mode 
of payment of the premium, and a contract for a premium 
different in kind and amount. 

4th. A contract to receive medical services in lieu of a cash 
premium without reference to their value in the aggregate, 
and with no provision for payment of the difference between 
the value of such services and the amount of the premium, is 
not merely a waiver of payment of a stipulated sum in cash, 
but is a contract for a different kind and amount of premium. 
Such a contract exceeds the powers of such an agent. 

5th. If, in the agreement made by Carter with Abney, the 
former looked to Abney individually, the plaintiff cannot re- 
cover of the company. 

6th. The policy of insurance, and the application of the 
insured, are to be construed together as one contract; and if | 
in the application there is a provision that the policy shall 
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not be binding on the company until the first premium shall 
have been received, such provision in the application is a part 
of the policy. 

7th. If there was an agreement between Carter and Abney, 
defendant’s agent, that the premium should be paid in med- 
ical services, as examiner for defendant, such agreement only 
bound Abney, individually, and was not binding on the com- 
pany. 

8th. That if the jury believe from the testimony that no 
note was given by Carter for the loan part of the premium, 
the policy did not take effect, and was not binding on de- 
fendant. 

Under this charge the jury found for defendant, and plain- 
tiff excepted and assigns the same as error. 

The main controlling question in this case, in view of the 
foregoing statement of facts, is whether the defendant was 
bound by the acts of its agent, Abney, in making the con- 
tract for insurance, which the plaintiff now seeks to enforce 
against it. The question is not whether the policy would be 
binding on the defendant if its agent had given to the in- 
sured credit for the payment of the first premium to be paid 
to obtain the policy, but the question is whether its agent had 
the authority to bind the defendant by the contract which he 
did make with the insured, that the premium due on the 
policy for the first year was to be paid by the insured, by ser- 
vices to be rendered to the defendant as medical examiner in 
Augusta ; that if his services in a year exceeded the first year’s 
premium, he was to be credited for the excess on the next 
year’s premium, This is substantially the contract which 
Carter, the insured, made with Abney, the defendant’s agent, 
to obtain the policy now sued on. The general rule is, that 
the principal is only bound by the acts of his agent when the 
latter acts within the scope of his authority. To establish 
the liability of the defendant for the payment of the policy 
now sued on, the case of Miller vs. Life Insurance Company, 
12 Wallace’s Reports, 285, was cited on the argument by the 
plaintiff in error. The point decided by the court in that 
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case was, that where an insurance company instructed its 
agents not to deliver policies until the whole premiums are 
paid, “as the same will stand charged to their account until 
the premiums are received,” and the agent did, nevertheless, 
deliver a policy giving a credit to the insurer and waiving a 
cash payment, that the company—it being a stock company— 
was bound for the payment of the policy. The question in 
that case was, whether the defendant’s general agent, under 
his instructions, could waive the present payment of a cash 
premium prior to the issuing of the policy so as to bind the 
company. ‘The question in the case now before us, is not 
whether the defendant’s agent could have waived the imme- 
diate or present cash payment of the first premium for a short 
time, when he issued the policy to the insured, so as to bind 
the defendant’s company, but the question here is, whether the 
defendant’s agent had the ,authority to make the contract he 
did with the insured, that the first premium should be paid in 
services to be rendered as a medical examiner for the defend- 
ant, as shown by the evidence in the record, so as to bind the 
defendant for the payment of the policy? This precise question 
was decided in the case of the Anchor Life Insurance Company 
vs, Pease, reported in Bigelow’s Life and Accident Insurance 
R., 4th vol., 215. Although it does not appear from the report 
of that case that the contract made with the insured that the 
premium to be paid in services as examining physician, was 
the first premium due on the policy, still the principles recog- 
nized and decided by the court in that case, in respect to the 
authority of the agent to make such a contract, is as applicable 
to the first as subsequent premiums. The decision of the 
court, in the case last cited, appears to be based on sound legal 
principles as enunciated therein, and for that reason we adopt 
them, as being applicable to the case before us, in rendering 
our judgment. The contract made by the insured with the 
defendant’s agent, was of an extraordinary character, not 
shown to have been customary, or within the scope of the 
powers of such agents, but on the contrary, the uncontroverted 
evidence in the record is, that the agent had no authority to 
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make such a contract; besides, it would seem from the evi- 
dence, that the insured must have been aware of that fact 
when he appealed to the agent, instead of the company, when 
the latter demanded the payment of the premium from him; 
and also when the agent demanded his due-bill for the differ- 
ence between the first year’s cash premium and the services 
then rendered, the insured said he meant to hold .him, the 
agent, to his bargain, and refused to give his note. The pay- 
ment of premiums in cash by the insured in a life insurance 
company, is an important element in conducting the business 
of such companies, and if the agents thereof shall be allowed 
to contract with the insured for the payment of premiums in 
medical services to be rendered the company, why not be al- 
lowed to contract for the payment of premiums in horses and 
buggies for the agents to travel over the country to procure 
insurance for the benefit of the company? The only safe 
rule is to adhere to the well established principles of the law 
in all cases where it can be ascertained, though it has been 
said that hard cases make shipwreck of the law, and that re- 
mark is probably quite as applicable to the law governing life 
insurance contracts as any other. In the view which we have 
taken of the contract sued on in this case under the evidence, 
and the law applicable thereto, the plaintiff was not entitled 
to recover, and although we think the court did err in some 
of its charges to the jury, still, the charge of the court being - 
right on the main controlling question in the case, the errors in 
relation to the other matters complained of are immaterial. 
Let the judgment of the court below be affirmed. 


BENNETT ROBERTSON, plaintiff in error, vs. ALEXANDER F, 
PuHaRR, defendant in error. 


1, In order to entitle a party to have a judgment entered on the minutes xunc 
pro tunc, he must show when it was rendered, at what term of the court, if 
not on what day of the term, 
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2. When a case stands on the docket as undisposed of, and no entry on the 
papers or elsewhere is produced indicating any disposition of it, a final 
judgment cannot be entered munc pro tunc on parol testimony alone, un- 
aided by the judge’s recollection, where counsel for one of the parties de- 
nies on oath all knowledge of the alleged judgment, and there is no posi- 
tive affirmative evidence but that of the adverse counsel, 


Judgments. Amendment. Before Judge CLark. Sum- 
ter Superior Court. October Term, 1875. 


Reported in the opinion. 
C. F. Crisp; N. A. Smita; M. R. STanseEst, for plaintiff 


in error. 
W. A. Hawkins, for defendant. 
BLECKLEY, Judge. 


A judgment was rendered in July, 1867. Execution is- 
sued thereon, was levied upon certain Jand, as defendant’s 
property, in August. 1869. In September thereafter the de- 
fendant filed an affidavit of illegality on two grounds: first, 
that he was never served with the declaration or process—nev- 
er acknowledged service and never appeared, nor did he even 
know anything about the proceedings; second, that the con- 
sideration of the debt was slaves. The case was entered on 
the illegality docket at October term, 1869. In January, 
_ 1875, the court passed an order reciting that the “illegality ” 
had been lost, and directing that, if not established by the 
next term the same should be dismissed; and ordering, also, 
that the plaintiff establish the original declaration, or, failing 
to do so, and it should be needed, that the case should be 
dismissed. An order establishing the declaration, process, 
officer’s return of service, verdict and judgment, with other 
entries on the declaration, was passed in the same month of 
January. At October term, 1875, the defendant moved to 
enter upon the minutes a judgment which he alleged had been 
rendered by the court at a previous term, sustaining the ille- 
gality. The question was, whether such a judgment had, 
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in fact, been rendered, and if so, when? On going into evi- 
dence it appeared that the case stood on the illegality docket 
just as it was orginally entered. The judge had neither marked 
it out nor made any memorandum concerning it. There 
was no writing whatever produced that afforded any hint or 
intimation that the case had ever been disposed of. The 
original illegality papers were found and were before the 
court. They showed no judgment against the plaintiff for 
costs nor anything else on the matter in question. The 
movant supported his motion wholly by parol testimony. 
Colonel Hawkins, his attorney, testified that he was certain 
the case was calied, and that he took an order sustaining the 
affidavit of illegality, in substance the same as that now pro- 
posed to be entered nunc pro tunc ; that he had a pretty clear 
recollection of drawing the order; and that his recollection 
was, that on the calling of the case, it was announced that 
the note, which was the foundation of the execution, was 
given for slaves, and that the order was taken. The deputy 
sheriff who made the levy, testified that he thought he was in 
court when the case was called with some other similar cases, 
and that his remembrance was the affidavit was sustained. 
The movant himself testified that the plaintiff’s attorney told 
him the execution was dead, and offered to receipt it in full if 
witness would pay his fee; that he thought this was after the 
case had been called in court, the illegality sustained, and the 
order sustaining it taken, but was not certain. On the other 
hand, the plaintiff’s attorney testified that, after the constitu- 
tion of 1868, he supposed the execntion was dead, and did 
offer to receipt in full if movant would pay his fee, but he 
never knew the execution had been levied, or that any ille- 
gality was taken; that he was present in court most of the 
time during the call of the dockets, and had no notice of the 
case ever having been taken up; and that if any such order 
was ever granted it was without his knowledge or consent. 
The deputy clerk testified that he had been in office several 
years since 1869, a part of the time as deputy sheriff, and 
that he did not remember that the illegality docket had been 
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called since that year; that all late cases of illegality were 
entered on the issue docket. 

1, On this evidence, chiefly on that of Colonel Hawkins, 
as the judge certifies, the court granted the motion; and a 
judgment sustaining the illegality was entered on the minutes 
nune pro tune. But it was entered as of no particular day or 
term. The evidence does not show when it was rendered. 
For that reason, if there were no other, we think the court 
erred. A judgment is too important a matter to float at large 
in a stream of time six years wide. Important rights may 
depend on its date. The term, at least, if not the day of the 
term when it was rendered, should appear. Unless that much 
certainty can be imparted to it, it is too loose to become a 
record. Whena suitor claims to have recovered a judgment, 
he must show with reasonable certainty when he recovered it. 
If he asks to have it entered “now for then,” it must be 
known what term “then” applies to. Now forthen! Now 
for when ? 

2. But the evidence that any judgment was rendered atall - 
was altogether in parol. None of it was positive except that 
of the attorney for one of the parties. The attorney for the 
other party denied all knowledge of the matter. It does not 
appear what judge was presiding, or that he did or could aid 
the evidence by his own recollection. The docket was silent, 
the minutes of the court were silent; no entry on the papers 
or elsewhere hinted at such a judgment ; the paper, drawn up 
as a judgment at the time, had not been preserved ; there was 
absolutely nothing but memory to depend upon. A court of 
record speaks by its records, It would be dangerous in the 
extreme-to shape its records by the unaided recollection of 
one of the counsel, however clear and positive his recollection 
might be. Conceding, as we do, to Col. Hawkins the purest 
and most unimpeachable veracity, there was not enough evi- 
dence before the court to establish the rendition of a judgment. 
Neither his memory nor that of any other private person 
ought to be accepted as a substitute for a record, or as the 
equivalent of record evidence. We cannot recognize memory 
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as serving, for years, the purposes of the minutes of court. It 
is far better to abide by the docket, and let the case be disposed 
of accordingly. 

Judgment reversed. 


. 


Joun G. WINTER et al., plaintiffs in error, vs. THE EAGLE 
AND PHENIX MANUFACTURING CoMPANY, defendant in 
error. 


1. This court will not control the discretion of the circuit court in granting 
a new trial unless that discretion has been grossly abused. The case will 
be tried again, and nobody can be badly hurt. 

2. Newly discovered testimony to the effect that the ancestor of the plaintiffs 
signed, as secretary of the Rock Island Paper Mills Company, a mort- 
gage of the property sued for, is pertinent, and sufficient to authorize the 
grant of the new trial, when defendant claims under said Rock Island 
company, and plaintiffs, as heirs of the ancestor; and when such evidence 
is supported by the affidavits of the parties who negotiated in respect to 
the mortgage, tending to show that the ancestor had, prior to said mortgage, 
made a deed in fee to the property mortgaged to said Rock Island Paper 
Mills Company. 

3. Nor can the defendant or its counsel be fairly charged with want of dili- 
gence in not sooner finding the record of the mortgage and the signature 
of the secretary thereto ; its title was a deed from one McAllister who 
bought of the Rock Island Company, and it can hardly be said that it was 
so grossly negligent in not searching the mortgages made by one not its 
immediate vendor, as to require this court to hold that the judge below gross- 
ly abused his discretion in not withholding the grant of the new trial for 
want of diligence on its part. 


New trial. Before Judge BucHANAN. Muscogee Supe- 
rior Court. November Term, 1875. 


* Reported in the opinion. 


BLANDFORD & GARRARD, for plaintiffs in error. 


PeaBopy & BRANNON; JAMES JOHNSON, for defendants. 


VOL. LVI, 17. 
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JACKSON, Judge. 


On the trial of this case the jury found for the plaintiffs on 
a chain of title from the state to their father. The defendant 
showed title from the Rock Island Paper Mills Company to 
one McAllister and from him to them. Some parol proof was 
also introduced by the defendant, endeavoring to show there- 
by, that they had built on the lot in controversy and expend- 
ed large sums of money thereon within.the knowledge of plain- 
tiffs, or their father, under such circumstances as to make it 
inequitable in them to recover the land with the improvements; 
but for the purpose of illustrating the reasons for this decision 
it is unnecessary to go into that proof or to consider its legal 
effect. Other questions are also made in the motion for a new 
trial which we do not consider because it as unnecessary, the 
new trial having been granted below on the newly discovered 
testimony alone, and our view of that ruling controlling the 
case, at least the grant of this motion, without considering the 
other grounds. 

1, 2. The motion is based upon the discovery by the de- 
fendant, since the trial, of a mortgage deed made by the Rock 
Island Paper Mills Company, tothe Mechanics’ Bank of Au- 
gusta, signed by George W. Winter, the father of the plaintiffs, 
and as whose heirs-at-law they sued, as secretary of the Rock 
Island Paper Mills Company. The significance of this testi- 
mony lies in the fact that the Rock Island Company sold the 
land to McAllister and McAllister to defendant. The fact 
that George W. Winter, in whom the fee to this land was 
vested, should sign a mortgage to the same, acknowledging 
the fee in another, so far as his signature as secretary of that 
other could do so, is a circumstance which might have great 
weight with the jury, in connection with the other circum- 
stances of the case, tending to cast suspicion upon the bona’ 
fides of the plaintiffs’ claim to the land. It is in the nature 
of an estoppel, and furnished the court below with grounds, 
in its judgment, sufficient to grant the new trial. It is sup- 
ported, too, by affidavits of William T. Gould, the counsel of 
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fred Baker, one of the directors, who, while they do not posi- 
tively affirm that they ever saw a deed from George W. Win- 
ter to the Rock Island Company, depose to facts and circum- 
stances making the presumption very strong in connection 
with Winter’s signature, as secretary, to the mortgage, that such 
a deed had been made. At all events these affidavits and this 
discovery rendered it proper, we think, to look further into 
this important case involving a large and valuable property, 
and it would be an abuse of the powers vested in this, as an 
appellate court, to control the court who tried the case from 
further investigation and another trial thereof. 

3. Nor will we control him in his judgment on the ques- 
tion of diligence. Counsel are excusable, perhaps, for not 
looking into all the mortgages made by the various vendors 
of this land, and hence in not finding the name of George W. 
Winter to one of them as secretary. The court below did not 
hold them to greater diligence, and we will yield to his dis- 
cretion in this as in the other parts of this ground of the mo- 
tion for a new trial—the newly discovered testimony and the 
elements that enter into it as a proper ground for such a mo- 
tion. 

Judgment affirmed. 


HrraM MILLIKEN, plaintiff in error, vs. HENRY H. STEINER, 
defendant in error. 


1, The charter of a bank provided that the directors should serve until the 
end of the first Monday in January next ensuing the time of their election, 
and no longer; that the directors, at the first meeting after their election; 
should choose one of their number president; that if it should happen that 
an election of directors should not take place upon the proper day, the 
corporation should not be deemed dissolved, but the election should be had 
on some other day. At a meeting of the stockholders, held on December 
20th, 1865, the directors were authorized to cause the then president and 
cashier to execute a deed of assignment. This instrument was made and 
delivered on January 4th, 1866, by the president and cashier in office at 
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the time of the aforesaid meeting of the stockholders. The first Monday 
in January, 1866, was then passed, and no new board of directors or new 
officers had been elected : 

Held, that the president and cashier before referred to were the proper officers 
to execute such assignment, They were officers de facto if not de jure. 
2. Section 1494 of the Code providing the method by which an assignment 
by a bank may be set aside at the instance of creditors, applies only to a 

case where there has been a voluntary surrender of the charter, 


Banks. Officers. Assignments. Before Judge Gipson. 
Richmond Superior Court. October Term, 1875. 


Reported in the decision. 


Amos T. AKERMAN, by E. N. Broy.es, for plaintiff in 
error. 


W.H. Hutt; Frank H. Miter, for defendant. 


WARNER, Chief Justice. 


This was a claim case, and the record shows the following 
facts : 

On the 19th day of September, 1865, suit was instituted 
in Richmond superior court on bills of the Mechanics’ Bank, 
and service was perfected on Thomas S. Metcalf, president, per- 
sonally, on September 23d, 1865. Judgment was rendered 
January 15th, 1867, for $8,839 00, based on a verdict of a 
jury, without any plea, and levied February 20th, 1875, 
there being on the execution a return of no property, Decem- 
ber 9th, 1869; claim was interposed February 23d, 1875. 

The following were admissions on the trial ; 

1st. That the lot of land in controversy was, on the 4th of 
January, 1866, and for many years before, the property of the 
Mechanics’ Bank, and was so at the date of the levy, unless 
it had ceased to be by virtue of the facts and proceedings 
hereinafter shewn. 

2d. The deed of assignment, dated January 4th, 1866, from 
the Mechanics’ Bank to William T. Gould, signed by Thom- 
as §. Metcalf, as president, and John A. North, as cashier, 
with the corporate seal affixed, with acceptance of the trust 
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by the assignee on January 4th, 1866, and recorded January 
5th, 1866. The deed is without preference, conveys the lot 
Jevied on, with all other property of the bank, in trust for the 
creditors of the bank, and authorizes it to be sold in such 
manner and on such terms as the trustee may deem most for 
the interest of the trust. 

3d. The Mechanics’ Bank was incorporated by the act of 
the legislature, approved December 21st, 1830: Pam. 34, 
Prince’s Digest to 1837, page 94. ; 

4th. The charter of said bank was extended by act ap- 
proved February 20th, 1854, to 1880. 

5th. Notice was given December 2d, 1865, by an adver- 
tisement signed by J. A. North, cashier, by order of the di- 
rectors, of a general meeting of the stockholders, December 
20th, 1865, to consider the condition of the institution. 

6th. At the meeting held December 20th, 1865, the fol- 
lowing resolutions were passed : 

“ Resolved by this meeting, being a representation of a 
majority of the stock of said bank, that a general meeting of 
stockholders be called, to be held on the 20th day of Febru- 
ary next, to consider the propriety and necessity of surrender- 
ing the charter. 

' “ Resolved, that in the meantime, and to avoid unjust pre- 
ferences among the creditors of the bank, the board of direc- 
tors be requested forthwith to cause the president and cashier, 
under the corporate seal of the bank, to execute and deliver 
to such person or persons as they may select, a deed of con- 
veyance and assignment of all and singular the estate, goods, 
moneys, evidences of debt, and property of every description, 
real and personal, in possession and in action, belonging to 
this bank, reserving what may be necessary to pay officers’ 
salaries, incidental expenses and attorneys’ fees, up to the com- 
pletion of said assignment, in trust for the payment of all the 
indebtedness and obligations of said bank, without any dis- 
tinction, except as is provided by law.” 

7th. On the same day the directors met avd ordered the 
assignment to be made as soon as deemed advisable. 
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8th. The assignment was made Thursday, January 4, 1866, 
by the president and cashier with the corporate seal affixed, 
to William T. Gould, with no other preferences than is or 
may be authorized by law, and with authority to sell in such 
manner as the trustee may deem most fur the interest of said 
trust. 

9th. A notice was published December 21, 1865, signed 
by twenty-one of the stockholders, being the owners of over 
two hundred shares, notifying the stockholders to assemble in 
general meeting, February 20, 1866, to consider the propriety 
of surrendering their charter and attending to any other mat- 
ter touching the interest of said bank. 

10th. The stockholders met in convention on February 20, 
1866; they ratified and confirmed the proceedings of the pre- 
ceding meeting, surrendered their charter and ceased to do 
business, of which action of the stockholders a copy was sent 
to the Governor of Georgia, who, in his message of March 1, 
1866, informed the Senate “that a copy of the proceedings of 
a meeting of the stockholders of the Mechanics’ Bank, rati- 
fying and confirming the proceedings of a previous informal 
meeting (heretofore communicated) and surrendering their 
charter,” was of file in his office. 

11th. The trustee accepted the trust, took possession of the 
property, held possession until July 6, 1869, when he sold 
the same at public outcry, at the place of public sales, after 
due notice of forty days in the public gazettes, to H. H. Steiner, 
for the sum of $7,700 00, who has been in quiet and undis- 
turbed possession ever since, under deed from the assignee, 
recorded July 24, 1869. 

12th. There was no election of directors of the Mechanics’ 
Bank, or president of the bank, after January, 1865, and the 
first Monday in January, 1866, was the first day of the month. 

13th. The following are the provisions of the charter of 
the Mechanics’ Bank of December 21st, 1830, relating to the 
qualifications and authority of the directors and stockholders : 

“Section 5. For the well ordering of the affairs of the said 
corporation, there shall be nine directors, who shall be elected 
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as soon as gold and silver coin to the amount of twenty per 
cent. of the subscriptions for said stock shall have been re- 
ceived, and in each and every year thereafter, the directors 
shall be chosen by the stockholders or proprietors of the cap- 
ital stock of said corporation, when a plurality of votes given 
in shall be required to make a choice; and those who shall 
be duly chosen at any election shall be capable of serving as 
directors, by virtue of such choice, until the end of the first 
Monday in January next ensuing the time of such election, 
and no longer; and the said directors, at their first meeting 
after each election, shall choose one of their number as presi- 
dent, and in case of his death, resignation, removal from the 
state, or from the board of direction, the said directors shall 
proceed to fill the vacancy, by a new election for the remain- 
der of the year. 

“And provided further, that in case it should at any time 
happen that an election of directors should not be made upon 
any day when, pursuant to this act, it ought to have been made, 
the said corporation shall not for that cause be deemed to be 
dissolved; butit shall be lawful on any other day to hold aud 
make an election of directors in such manner as shall have 
been regulated by the rules and by-laws of said corporation.” 

Fundamental articles of the constitution of said corpora- 
tion : 

“Section 7, Article 4. Not less than five directors shall 
constitute a board for the transaction of business, of whom 
the president shall always be one, except in case of sickness or 
necessary absence, in which case his seat may be supplied by 
any director appointed by the board of directors present for 
that purpose. 

“ Article5. A number of stockholders, not less than twenty, 
who together, shall be proprietors of two hundred shares, or 
upwards, shall have power, at any time, to call a meeting of 
stockholders for purposes relative to the institution, giving at 
least sixty days notice in one of the public gazettes of the 
city of Augusta, specifying in such notice the object of such 
meeting. 
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“ The cashier or treasurer of the bank, before he enters upon 
the duties of his office, shall give bond with two or more se- 
curities, to the satisfaction of the directors, in a sum not less 
than $20,000 00, with condition for his good behavior, and 
the faithful discharge of his duties. ° ° ° 

“The bills obligatory and of credit, notes and other contracts 
whatever, on the behalf of the said corporation, shall be bind- 
ing and obligatory upon the said company. Provided the 
same be signed by the president, and countersigned or attested 
by the cashier of the said corporation.” ° . * 

The court charged the jury: First, that under the admit- 
ted facts of this case the assignment was valid, and passed 
title out of the bank. Second, that if the assignment was 
not valid, the plaintiff (who was admitted to have been a 
creditor of the bank at the time,) should have objected to it 
under the law, in section 1494 of the Code, and not having 
done so, he could not now object to it, the record of the deed 
of assignment having been notice to him from the date of the 
record, 

The above charge was given in lieu of the several requests 
of the plaintiff to charge, which were refused, whereupon the 
plaintiff excepted. The jury, under the charge of the court, 
found the property levied on not subject. 

1. The claimant purchased the property from the assignee 
of the bank, for which he paid the sum of $7,700 00, and 
took a deed from the assignee therefor, and the main question 
in the case is, whether the title to the property passed out of 
the bank by the assignment and vested in Gould, the assignee, 
so as to enable him to convey it to Steiner, the claimant ? 
* The plaintiff insists that at the time the assignment was made 
by Metcalf, as the president of the bank, under the resolution 
of the stockholders thereof, that his office as president, by the 
provisions of the charter, had expired four days prior to 
the execution of the deed of assignment, to-wit: on the last 
day of December, 1865. It appears from the evidence in 
the record that there was no election for directors or president 


of the bank after January, 1865, and that the first Monday 
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in January, 1866, was the first day of that month. The 
charter of the bank required that the directors thereof should 
be elected and be capable of serving as directors by virtue of 
such choice until the end of the first Monday in January next 
ensuing the time of such election, and no longer; and that the 
said directors, at their first meeting after each election, should 
choose one of their number as president : Provided, that in case 
it should at any time happen that an election of directors should 
not be made upon any day when, pursuant to this act, it 
ought to have been made, the said corporation shall not for 
that cause be deemed to be dissolved, but it shall be lawful 
on any other day to hold and make an election of directors 
in such manner as shall have been regulated by the rules and 
by-laws of said corporation. What the rules and by-laws of 
the corporation were is not disclosed in the record now be- 
fore us. The charter does not declare that the acts of the 
president and directors, when not re-elected on the day pre- 
scribed, shall be void; but on the contrary, the proviso be- 
fore recited manifestly contemplates that their acts shall not 
be void. In our judgment, inasmuch as the resolution of the 
stockholders of the 20th of December, 1865, authorized the 
then board of directors forthwith to cause the then president 
and cashier, under the corporate seal of the bank, to execute 
and deliver the deed of assignment in question, it passed the 
title of the property of the bank to the assignee. If the 
officers who executed the deed of assignment were not de jure 
officers of the bank for that purpose, they were at least de 
facto officers of the bank and the persons contemplated by the 
stockholders to make it: Angell & Ames on Corporations, 
sections 283, 287. Besides, the stockholders, at a meeting 
held on the 20th of February, 1866, after the assignment had 
been made, ratified and confirmed the proceedings of the pre- 
ceding meeting held on the 20th of December, 1865. In the 
case of the Mechanics’ Bank vs. Heard, 37 Georgia Reports, 
401, this court held that service of a writ on Metcalf, as 
president of the Mechanics’ Bank, on the 12th of September, 
1866, was good service in a suit against the bank. If he 
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was president of the bank for the purpose of perfecting ser- 
vice in a suit against the bank on the 12th of September, 
1866, in contemplation of the law, surely he was quite as 
much president of the bank when he executed the deed of 
assignment on the 4th day of January, 1866. 

2. Although the second charge of the court may have been 
error, and we think it was, as the 1494th section of the Code 
applies to such banks only as have made a voluntary sur- 
render of their charters, or the use thereof, according to law, 
still, the first charge of the court was right, in view of the 
facts contained in the record, and should have controlled the 
case in favor of the claimant. 

Let the judgment of the court below be affirmed. 


JACKSON GRAHAM, plaintiff in error, vs. Euvira W. Camp- 
BELL ef al., defendants in error. 


1. Where one of the subscribifg witnesses to an unrecorded deed was dead, 
and the other stated that he did not recollect its contents, and the instru- 
ment was lost, parol evidence as to its terms was admissible. 

2. Where a power of attorney authorized the agent thereby appointed to dis- 
pose of several tracts of land, and it was recorded with the conveyance of 
one tract, but subsequently lost, such record was admissible upon the trial 
of an issue as to the title to another tract conveyed thereunder, for the pur- 
pose of showing that such power had once been in existence. 

3. Whilst the preliminary inquiry necessary to the introduction of secondary 
evidence is addressed to the discretion of the court, yet all the evidence ad- 
mitted is for the consideration of the jury. 

. 4, If an agent signa note with his own name alone, and there is nothing on 
the face of the note to show that he was acting as agent, he will be per- 
sonally liable on the note, and the principal will not be liable. If an agent 
make a note in his own name and add to his signature the word “ agent” 
and there is nothing on the note to indicate who is the principal, the agent 
will be personally liable just as if the word agent were not added. 

5. There is sufficient evidence to sustain the verdict. 


Deeds. Evidence. Practice in the Superior Court. Prin- 
cipal and agent. Promissory notes. New trial. Before Judge 
Kippoo. Jasper Superior Court. February Term, 1875. 
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Reported in the decision. 


C. L. Bartuettr; A. Reese; E. P. Howe t, for plaintiff 
in error. 


W. A. Lorton; F. Jorpan, for defendants. 


WARNER, Chief Justice. 


This was a claim case, on the trial of which the jury, under 
the charge of the court, returned a verdict finding the prop- 
erty levied on not subject. The plaintiff made a motion fora 
new trial on the several grounds therein set forth, which was 
overruled by the court, and the plaintiff excepted. 

It appears from the evidence in the record that on the 19th 
of October, 1866, Graham, the plaintiff, sued out an attach- 
ment against H. M. Gay, the defendant, who was a non-resi- 
dent of the state, returnable to the semi-annual term of the 
county court of Jasper county, in 1867, which was levied on 
six hundred and fifty acres of land as the property of the de- 
fendant, Gay, which was claimed by Campbell, as trustee for 
his wife and children. The plaintiff alleged in his declara- 
tion founded on the attachment, that the defendant, Gay, was 
indebted to him in the sum of $1,069 70, besides interest, on 
a promissory note signed by C. E. F. W. Campbell, agent of 
said Gay, which Gay refuses to pay, a copy of which note was 
attached to the plaintiff’s declaration, and is in the following 
words and figures: “By the 25th day of December next, we, 
or either of us, promise to pay Bostwick & Graham, or bearer, 
the sum of $1,069 70 for value received ; March 28th, 1861.” 
Signed by C. E. F. W. Campbell. Upon this declaration a 
verdict and judgment was obtained against Gay to be levied 
on the land attached as the property of Gay. The claimant 
being no party to that judgment attacked it on the ground 
that there was nothing on the face of the record of that judg- 
ment which could have authorized the county court to have 
rendered it against the property of Gay, the defendant in at- 
tachment, but on the contrary the record affirmatively shows 
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that the judgment was rendered against the property of Gay 
on a contract made by Campbell; in other words, the record 
shows that the judgment was rendered against Gay’s property 
to pay Campbell’s debt. The claimant claimed the land un- 
der a deed made by him to himself, as trustee for his wife and 
children, under a power of attorney from H. M. Gay, the de- 
fendant, dated about the 2d of October, 1861. The deed and 
power of attorney were both lost, neither the deed nor power 
of attorney in connection therewith had been recorded, but 
the power of attorney in connection with the deed conveying 
another tract of land to a different party had been recorded, 
the record of which the court allowed to be read in evidence, 
over plaintiff’s objections, from which it appeared that Gay 
had authorized Campbell, the claimant, to dispose of all his 
lands in the counties of Newton and Jasper. The court, after 
hearing evidence of the loss of the deed and of the death 
of one of the subscribing witnesses thereto, the other sub- 
scribing witness stating that he did not recollect the contents 
of the deed, and could not say whether it was read or not at 
the time he attested it as a witness, allowed parol evidence 
as to the contents of the deed by witnesses who had seen and 
read it. 

1, 2. We find no error in admitting parol evidence of the 
contents of the lost deed under the facts of the case as dis- 
closed in the record, nor in admitting in evidence the record 
of the power of attorney as a circumstance géing to show that 
the original power of attorney alleged to have been lost had 
been in existence. 

3. The preliminary inquiry as to the loss of the paper and 
the exercise of proper diligence to lay the foundation for the 
introduction of such evidence, is a question which is addressed 
to the sound discretion of the judge according to the peculiar 
circumstances of the case: 1 Greenleaf’s Evidence, section 558. 
We think, however, that the court erred in its charge to the 
jury, “that the court having let in evidence the contents of a 
paper upon proof of its loss, they could not consider whether 
it had been properly executed, or whether its loss had been 
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proven, and that they could only consider what the proof of 
its contents was, and what it conveyed, to whom, and by 
whom.” The admissibility of the evidence was a question 
for the court, but its weight and effect, when taken in con- 
nection with other facts in the case, was a question for the 
jury, and should be left to their consideration and judgment. 

4. It would be extremely difficult for us to hold that the 
judgment rendered in the county court on the attachment and 
declaration founded thereon, against the property of Gay, on 
the note signed by Campbell, as the same appears on the face 
of the record, would bind his property as against the claimant, 
who was no party to that judgment, if the plaintiff, on the 
trial, had not gone behind it and put in issue the facts on 
which that judgment was based. The plaintiff ’s attorney in 
that case was introduced as a witness, who testified (without 
any objection having been made as to the competency of his 
evidence under the pleadings in the case,) that in 1860 or 
1861, he had sent to him a debt of record from Texas against 
H. M. Gay, for the purposes of making the money out of Gay, 
who was here; that he sued out a bail writ and had Gay ar- 
rested ; that he gave security and was released ; that he had the 
debt perfectly secure ; that Campbell, whose relations with 
witness were always very friendly, in the spring of 1861, 
came to him and told him that he was the agent of Gay, that 
Gay had left this land levied on, in his hands for the purpose 
of paying him this claim, and asked him to settle the bail 
case by taking his note as Gay’s agent, and to release the se- 
curity, and that itshould be paid out of Gay’s property which 
he had charge of. This was done, and as everything was done 
in haste and confusion on the eve of witness’ departure for the 
war, by mistake he did not sign it as agent, and witness was 
surprised when he next saw the note in 1866, to find that he 
had not signed it as agent. It was given for Gay’s debt, and 
not taken on Campbell individually. Witness treated him in 
signing the note as Gay’s agent, and would not have agreed 
to release the bail writ security for the debt, for Campbell’s 
individual debt, nor did he do so. Campbell testified that he 
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gave his individual note to the plaintiff’s attorney in settle- 
ment of the bail writ proceeding, and did not tell him that 
Gay had left all his business in his hands, and that he had 
control of this land to settle up this debt, and that he would 
pay it out of the land, and that he had left it with him for 
that purpose. The evidence being in conflict on this material 
and controlling point in the case, the jury were authorized to 
have found in favor of the claimant, that is to say, the jury 
were authorized to have found that the note on which the 
plaintiff’s judgment was obtained against Gay, was not found- 
ed on a debt due by Gay, but on a debt due by Campbell in 
his individual capacity, therefore Gay’s land was not subject 
to that judgment. The general rule of the law is, that if an 
agent sign a note with his own name alone, and there is noth- 
ing’on the face of the note to show that he was acting as 
agent, he will be personally liable on the note, and the prin- 
cipal will not be liable. If an agent make a note in his own 
name and add to his signature the word “agent,” and there 
is nothing on the note to indicate who is the principal, the 
agent will be personally liable just as if the word agent were 
not added: 1 Parsons on Notes and Bills, 92, 95, 102. 

5. The uncontradicted evidence in the record is, that the 
money and property of the claimant’s wife paid for the land, 
and that the claimant, by himself or agents, had been in pos- 
session of the land from 1861 until the time of trial. This 
evidence of title on the part of the claimant, independent of 
any other, would have been sufficient to have enabled him to 
have attacked the plaintiff’s judgment, or to have shown any 
other valid legal reason why the land should not be made 
subject to the payment thereof. The claimant was in the pos- 
session of the land as the trustee of his wife and children, 
and had been since 1861, with the purchase money paid 
therefor out of the money and property of his wife. The 
court, in its charge, submitted the question of fraud to the 
consideration of the jury, and they having passed upon it 
and found in favor of the claimant, and although the court 
may have committed some errors in the progress of the trial, 
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still, in view of all the facts disclosed in the record, we will 
not interfere with the exercise of the discretion’ of the court 
below in overruling the motion for a new trial. 

Judgment affirmed. 


Tuomas T. Paces, administrator, plaintiff in error, vs. AL- 
FRED I. HAINEs, administrator, defendant in error. 


An administrator is entitled to no relief in equity against a judgment at law, 
on the ground that he did not know the assets of the estate were deficient, 
or because he was ignorant of the effect of the judgment as evidence of 
assets, there being no sufficient excuse shown for his want of the requisite 
information. 


Equity. Administrators and executors. Judgments. Be- 
fore Judge HerscHe. V. Jounson. Johnson Superior 
Court. September Term, 1875. 


Reported in the opinion. 
R. M. CarsweEtt, by brief, for plaintiff in error. 
Cain & PoLutti; JoHn M. Strusss, for defendant. 


BLECKLEY, Judge. 


Negligence in not making defense will prevent a court of 
equity from relieving against a judgment at law: Code, sec- 
tions 3129, 3595. Judgment went at law against the’com- 
plainant upon a debt of his intestate. Having been sued 
upon his bond as administrator, he now seeks, by his bill in 
equity, to avoid the effect of that judgment as evidence of 
assets. He alleges that he did not know that the assets were 
deficient; and that he was ignorant of the legal effect of the 
judgment as proof of assets. But had he been diligent in 
performing the duties of his trust he could have known the 
truth in respect to both of these matters, for aught that ap- 
pears in his bill to the contrary. He renders no reason at all 
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why he did not take counsel as to the law, and no good reason 

why he did not or could not learn the condition of the estate 

in time to have pleaded to the action. The court below de- 

nied the injunction prayed for and dismissed the bill. 
Judgment affirmed. 


SaraH A. BALL, administratrix, e¢ al., plaintiffs in error, vs. 
Davip A. VasoNn, trustee, et al., defendants in error. 


1, When a bill is filed by a debtor as trustee for his children, to enjoin judg- 
ment creditors, some of whom have levied, and others are about to levy, 
upon his property, and a fund is brought into court for equitable distribu- 
tion, counsel for the trustee, who filed the bill, are not entitled to fees to 
be paid out of the general fund raised. The interest to represent which 
such counsel were employed, is antagonistic to the general creditors whose 
judgments have been enjoined, and it would be inequitable to force such 
creditors to pay the counsel who fought and overthrew them. 

. Such fees are not included under the term “costs and expenses,” which 
term was used by this court in directions on a former trial here, that ‘ costs 
and expenses” should be paid out of a certain fund. In such a case as 
this equality is equity, and every party should pay his own counsel, 

3. Expenses do include the necessary funds for carrying on the planting in- 
terest entrusted to the receiver, the employment of an overseer, the hire of 
laborers, the commissions of the receiver, and the expenses incident to the 
receiver’s office and duties, and this court will not control the court below 
in fixing the amount of such expenses, unless his discretion has been great- 
ly abused, : 

4. The receiver is a good witness to prove his account, and unless his vouch- 
ers are called for by the other side they need not be produced, 

5. Where a lien for provisions, etc., to make a crop has been foreclosed and 
levied upon the crop made, and by reason of an injunction and appoint- 
ment of a receiver, that crop has been exhausted and used by the receiver 
in making subsequent crops, equity will enforce such crop lien upon the 
subsequent rents, issues and profits of the plantation. Having seized the 
crop on which such creditor had lévied and on which his legal grasp was 
laid, and taken it into the custody of the court’s receiver, the court of equity 
will see to it that such oreditor shall not suffer by its process and obedience 
to its behests. P 

6. Matters passed upon by an auditor or master will not be reopened unless 
regularly excepted to in pursuance of the statute, but ail parties will be 
concluded by the finding of such auditor or master unless there be subse- 
quent discovery of some fraud or other equitable ground of relief, 
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Equity. Fees. Costs. Receiver. Witness. Debtor and 
creditor. Auditor. Judgments. Before Judge HaNnsE.u, 
Dougherty Superior Court. April Term, 1875. 


Reported in the opinion. 


Srrozer & SuitnH; D. H. Pope; Hines & Hosps; L. P. 
D. WARREN, for plaintiffs in error. 


R. F. Lyon, for defendants. 


JACKSON, Judge. 


A bill was filed by David A. Vason, as trustee for his chil- 
dren, to enjoin certain creditors from proceeding to make 
their money on judgments obtained by them against him, and 
to bring the property of Vason into court for distribution 
according to legal priorities. The case was brought to this 
court at a previous term, and sent back with instructions, 


The court below passed upon these instructions or directions 
of this court, and directed, the funds raised from the sale of 
Vason’s property to be paid according to his construction of 
those directions and the law arising thereon. Portions of 
the judgment of the circuit court were adverse to the in- 
terests of the plaintiffs in error in the above stated case, and 
these portions were excepted to by them, and are here for re- 
view in this cause. 

Under the second head of its instructions this court di- 
rected that the costs and expenses be paid out of such fund as 
should remain after paying a trust debt of $13,000 00, which 
trust debt was itself to be paid out of property in the hands 
of Vason at the time of its creation in the year 1855, and not 
otherwise. The property then in his hands did not realize 
enough to pay it, but paid some $8,000 00 thereon. After 
paying it, and also a debt to Davis arising from a lien of his 
on certain lands, and which this court directed to be sold sep- 
arately for his benefit, there remained $5,390 38 subject to 
be paid as this court directed, and first to costs and expenses, 

VOL. LvI, 18, 





266 SUPREME COURT OF GEORGIA. 


Ball e¢ al. vs. Vason ef al. 


Messrs. Lyon and Wright claimed that fees were due them 
for bringing these funds into court, and that these fees were to 
be paid out of this last named fund as part of expenses or 
costs. ‘They proved that their services were worth ten per 
cent. upon the entire fund brought in—the trust, the Davis, 
and this balance fund—and the court allowed them $1,700 00, 
to be paid out of this last fund of $5,390 38 as part of costs 
and expenses. Exception is taken by Mr. Ball and other 
judgment creditors, to this ruling, and this is the first error 
assigned. 

1, 2. The result or effect of this construction of the direc- 
tions of this court is to make the comparatively small sum of 
$5,390 38, left to pay several judgment creditors, bear the 
whole burden of bringing these funds into court. To state 
the proposition is to show its unreasonableness. It was said, 
however, by the counsel who argued for defendants in error 
here, that he did not claim that this fund should bear this 
charge alone, but only its pro rata share of it. But the court 
below makes this fund bear it all, and it strikes us as wholly 
insupportable on any view of law or justice or common 
sense. Doubtless the court below was misled: by what he 
considered the directions of this court, for he is too clear- 
headed a judge ever to have made such an original ruling. 
But suppose we consider it in the modified and more 
moderate form in which counsel before us insists upon 
it, that the entire fund is to pay this fee, and this smaller 
fand only its pro rata share; how will it be then? Cer- 
tain judgment creditors are pursuing the property of their 
debtor; they have levied and are about to levy upon it; 
the debtor, as trustee of his children, files a bill to arrest 
them in their efforts to make their money, and to set up a 
trust antagonistic to their interest. Money is finally brought 
into court ; the trustee gets the larger share of it, but not con- 
tent with that, claims that the judgment creditors shall pay 
his solicitors for getting it ; that is, for taking the money away 
from them and securing it to the trust. Such a principle 
strikes us as wholly untenable ; not quite so untenable, but 
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almost as unreasonable as the ruling of the court below that 
the trust fund should pay no fee at all, but the general fund 
for creditors should pay it all. We are aware that there are 
cases where a vigilant, active creditor brings a fund into court 
and others come in to claim their part of the fund thus saved 
to all by the vigilance and alertness of one, that all shall help 
pay all the expenses, including counsel fees of the vigilant, 
working creditor; and this rule is right. It is good sense and 
good law. But it is about as much like the case at bar as 
night is like day, or fire like water. Here, no property is ac- 
quired and brought in by the vigilance of anybody ; but all the 
acknowledged and undisputed property is sold by agreement, 
put in a receiver’s hands by agreement, and reduced to money 
without opposition ; and equity here is equality. Let every 
man pay his own counsel. Messrs. Lyon and Wright were 
employed by the trustee; they have fought and won for the 
trustee ; let the trust fund pay them. The words, costs and 
expenses, were never meant by this court to apply to fees. A 
fair construction will not make them mean fees, and the chief 
justice who sat on this case before, says that the court never 
dreamed of giving such a direction with such a meaning. We 
think, therefore, that the court erred in ordering these fees 
paid out of any fund except the trust, and in requiring any- 
body to contribute to it who did not employ these counsel, 
and in whose interests and for whose benefit they did not em- 
ploy their unquestioned ability, zeal and energy.’ 

3. The court next ruled that Vason’s services as receiver, 
and the amount he paid an overeeer, should be paid as ex- 
penses and out of this fund of $5,390 38, unless previously de- 
ducted. Such services are unquestionably, we think, part of 
the expenses necessarily incurred, and meant to be included in 
the second direction before referred to. It is therefore res ad- 
judicata, decided by this court when the case was here before, 
and the court below following our directions could do noth- 
ing else than allow these services as expenses. We will not 
control his discretion in fixing their amount. 

4, Some objections were also made to the receiver’s report, 
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but they rested upon his not producing the vouchers, and the 
court, in a note, says the vouchers were not demanded; so we 
do not interfere with that. 

5. The next exception is to the payment of a lien of Tift for 
provisions, etc., so furnished to make the crop of 1871. The 
facts are that Tift foreclosed his lien on the crop of 1871, but 
was enjoined by this trustee’s bill, and the crop which would 
have paid him went into and made that of the next year. The 
court directed it paid out of the rents, issues and profits of the 
ensuing years, and we think that the court carried out the 
spirit of the directions given on the former hearing of this bill, 
as well the equity of the case, in ordering this Tift claim to 
be so paid. 

6. There was some objection that other funds that Vason 
paid Tift should have been applied to this claim, and an effort 
was made to prove it, but rejected by the court on the ground 
that it all transpired before the trial before the auditor, and 
was concluded by his report. We see no error in this ruling. 
We affirm the judgment of the court below on all the points 
made in this bill of exceptions, except as to the fees of counsel, 
and reverse him on that point, it being the judgment of this 
court that this is no case which requires all the creditors to 
pay the counsel who filed the bill under which the money was 
impounded, but that each party should pay his own counsel 
fees. And such, too, we think, is a fair construction of the 
directions given by this court, that counsel fees here are not 
included in the words costs and expenses. 

Judgment reversed. 


Davin A. VAsov, trustee, plaintiff in error, vs. SARAH A. 
BALL, administratrix, et al., defendants in error. 


1. The judgment of this court, with directions to sell certain property belong- 
ing to a debtor in 1855, and out of that property, and not otherwise, to pay 
a trust debt, will not be construed to embrace the rents, issues and profits of 
the lands so to be sold, nor the stock and cattle, nor the wagons, tools, etc., 
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thereon, none of which belonged to the debtor at that time, to-wit: in the 
year 1855. 

. Mortgages of lands in this state are mere securities for debt ; they pass no 
title to the mortgagee; the mortgagor holds the title until sold out and dispos- 
sessed by foreclosure; hence the rents, issues and profits are the mortga- 
gor’s, and are not embraced or covered by the mortgage ; nor is stock, or 
cattle, or the increase thereof, or plantation tools, subsequently bought, un- 
less expressly stipulated for in the mortgage. 


Equity. Judgments. Rents. Mortgage. Before Judge 
HanseE_u. Dougherty Superior Court. April Term, 1875. 


Reported in the opinion. 


R. F, Lyon, for plaintiff in error. 


Warren & Hopsss. D. H. Pore; Strozer & Sairu, for 
defendants. 


JACKSON, Judge. 


This case is a branch of that just decided, and was argued 
in connection with the other. In the other case, Mrs. Ball 
and other creditors excepted ; in this case, Mr. Vason, the 
trustee, excepts. 

When the case was before this court on the former trial, the 
court below was directed to pay $13,000 00 as a trust fund 
for Judge Vason’s children out of the property bound for the 
trust debt and covered by a certain mortgage. The order was 
to pay it from the proceeds of property belonging to Vason 
in 1855, and all his property was sold and the sales kept sep- 
arate, so as to distinguish the several funds. The fund raised 
from the property of 1855 was not enough to pay the whole 
debt, $13,000 00, and it was claimed that the rents, issnes and 
profits of the lands so set apart, since the receiver worked them, 
were liable under the former judgment of this court to pay 
this trust. The court below ruled otherwise, and this is as- 
signed as error. 

1, The language of the direction of this court is that such 
trust debt shall be paid out of the proceeds of the sale of 
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property, then, in 1855, belonging to Vason, and not other- 
wise. Well, these rents, issues and profits did not then belong 
to Vason, and they do not come under the terms of this direc- 
tion. 

2. It is urged, however, that the mortgage which covered 
the land covered also the rents and issues thereof, particularly 
after the receiver took possession and made the crops. In 
England and other states where the legal title vests in the 
mortgagee, and he can enter and use these rents and profits, 
it may be so; but we have always understood that, in our 
state, a mortgage was a mere security for a debt, and the 
mortgagee cannot enter or maintain ejectment. All he can 
do is to foreclose and sell and make his money out of the 
sale, and the rents and profits belong to the mortgagor 
until the sale, for the reason that the title remains in him 
until the sheriff sells him out and puts another in possession. 
Besides, we understand that by this marriage settlement, the 
rents, issues and profits were to be Vason’s; he was not to be 
accountable therefor, and therefore this instrument was not 
designed to bind him, as trustee, to account to his wards for 
anything but the corpus of this estate. However this may 
be, we consider this question res adjudicata. It was settled 
in the directions this court gave that this trust debt was to be 
paid out of the sale of property Vason owned in 1855. 
These profits or rents were not owned by him at that time, 
and therefore cannot be applied to this trust now. It was 
also contended that the personal property on the plantation, 
wagons, tools, etc., ete., all put there recently, was also cov- 
ered by this mortgage. We know of no rule of law that 
would so subject it. At all events, it was not in existence or 
owned by Judge Vason in 1855, and is not therefore em- 
braced in the directions as property out of which this trust 
debt should be paid. It is also contended that the cattle and 
hogs, ete., are covered. We do not think so. Natural in- 
crease will not be covered by a mortgage that passes no title 
unless specifically named, .particularly the cattle and hogs 
which came as increase during twenty years, At all events, 
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they did not belong to Judge Vason in 1855, for they were 
not thenin existence, and do not come within the terms of 
the judgment and directions of this court in this case: 53 
Georgia Reports, 416. On the whole, we think the court 
right in deciding these several points against the plaintiff in 
error, and affirm his judgment. 

Judgment affirmed. 















B. W. Hearn, plaintiff in error, ve. Moses R. Jones, de- 
fendant in error. 






Where a judgment creditor of a bankrupt proves his debt in the bankrupt 
court for the purpose of obtaining his fro va¢a share of the assets there to 
be distributed, he waives any lien which he may have had the right to en- 
force by virtue of such judgment had he not entered the bankrupt court. 












Bankrupt. Judgments. Lien. Before Judge Gipson. 
McDuffie Superior Court. September Term, 1875. 









Reported in the decision. 


Hook & Wess, for plaintiff in error. 





Pau C. Hupson, for defendant. 






Warner, Chief Justice. 






This is a claim case arising from the following facts: 

Heard is assignee of a fi. fa. in which Nolan is plaintiff, and 
Jones is claimant,having purchased land levied on from R. G. 
Griffin, defendant in fi. fa. On the 7th day of September, 1868, 
Nolan obtained judgment in Columbia superior court against 
said Griffin as principal, and FS. Griffin and William Wood- 
all securities, for $1,187 37, and this judgment was duly as- 
signed to Heard, January 10th, 1873. In the latter part of 
1873 said R. G. Griffin was adjudicated a bankrupt, and the 
land levied on was duly declared part of his homestead ex- 
emption. February 17th, 1874, said Heard proved his judg- 
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ment debt in bankruptcy, and in said proof neitlier reserved 
or released his lien. Having been informed that it was im- 
provident for him to have proven said debt, Heard subse- 
quently, on the 5th of January, 1875, sought to withdraw 
his execution which he supposed he had annexed to his proof, 
but leave was refused. He subsequently found that he had not 
attached the original, but it had been lost. He therefore estab- 
lished an alias fi. fa. which was levied on the land claimed. The 
claimant, Jones, purchased said land from said R. G. Griffin, 
by deed dated April Ist, 1874. On the trial, plaintiff in fi. 
fa., (or Heard, as assignee,) put in evidence the fi. fa. and levy, 
proved assignment of same to him and title in defendant at 
the time of judgment and until April Ist, 1874, date of deed to 
claimant, and closed. Claimant then offered in evidence ex- 
emplification of record of probate of claim by Heard, of ex- 
emption of land levied on to R. G. Griffin by assignee in 
bankruptcy, of Heard’s attempt to withdraw proof of claim 
and its failure; deed from register to assignee in bankruptcy, 
and of discharge of said Griffin. 

It was admitted by counsel that Heard had received no 
dividend from R. G. Griffin, but the evidence in the record 
shows that he received from the assets of Woodall, one of 
the defendants in the judment, the sum of $494 10, which 
was awarded to said plaintiff’s claim and paid over to him. 

The court instructed the jury to return a verdict for claim- 
ant, which was done, and counsel for Heard excepted. 

The only question made and insisted on here was whether 
Heard, by proving his judgment debt in the bankrupt court, 
thereby lost his judgment lien on the bankwupt’s land which 
had been set apart to him as an exemption by the bankrupt 
court in the administration of the assets of the bankrupt’s 
estate. The plaintiff’s judgment was a debt due by the bank- 
rupt. It was also a debt of record, which, by the statute law 
of this state, created a lien on the bankrupt’s property. 
When Griffin was adjudicated a bankrupt it was optional 
with Heard, his judgment creditor, whether he would go 
into the bankrupt court and prove his debt in that court and 
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share in the distribution of the assets of the bankrupt’s es- 
‘tate, or keep out of that court and rely on his judgment lien 
for the payment of his debt: Jones vs, Lellyett & Smith, 39 
Georgia Reports, 64. It appears from the evidence in the 
record that the plaintiff, Heard, went into the bankrupt court 
and proved the amount of his debt as being due on a judg- 
ment, and afterwards, when it was ascertained that in the ad- 
ministration of the bankrupt’s assets, after allowing him the 
exemptions to which he was entitled under the law, there 
would be nothing for him to get in payment of his debt so 
proved by him in the bankrupt court, out of the assets of the 
defendant, Griffin, although he did receive the sum of 
$494 10 out of the assets of Woodall, the other defendant 
in the judgment, which was paid to his claim so proved by 
him in the bankrupt court, the said Woodall having been 
also adjudicated a bankrupt, though the debt does not appear 
to have been proved otherwise than as against Griffin, he pe- 
titioned the register to allow him to withdraw his claim from 
that court in which he had proved it. The register refused 
to allow him to withdraw it, and at the request of the plain- 
tiff the register certified the facts to the district judge for his 
judgment thereon. The register, in his report of facts to the 
district judge, states that the plaintiff had proved his debt in 
the bankrupt court. The district judge approved the decision 
of the register in refusing to allow the plaintiff to withdraw 
his proven claim from that court. The record from the 
bankrupt court establishes the fact that the plaintiff did 
prove his debt against the bankrupt in that court, and that it 
was not withdrawn therefrom prior to the bankrupt’s final 
discharge. It was, however, insisted on the argument here: 
that as the plaintiff had proved his debt as a debt due on a 
judgment, that it would not have been entitled to share in 
the distribution of the assets of the bankrupt’s estate, because 
he did not release his lien created by the judgment to the 
assignee. A debt due on a judgment is not any the less a 
debt due by the bankrupt to the plaintiff because it is re- 
duced to a judgment, and if the plaintiff chooses to prove that 
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judgment debt in the bankrupt court for the purpose of ob- 
taining his pro rata share of the bankrupt’s estate, he will be- 
at liberty to do so; but when he does that, he will be consid- 
ered as having waived his lien created by that judgment on 
the other property of the bankrupt, for it would be unjust to 
the other creditors of the bankrupt for him to receive his pro 
vata share of the bankrupt’s assets to be applied to that judg- 
ment debt, and then to be allowed to enforce his judgment 
lien against the property of the bankrupt in satisfaction 
thereof. The plaintiff had received all the money he could 
find in the bankrupt court due on his judgment debt by either 
Griffin or Woodall, including the $494 10 arising from the 
sale of Woodall’s property, and that was doubtless the reason 
why the bankrupt court refused to allow him to withdraw his 
claim. In view of the evidence disclosed in the record, we 
affirm the judgment of the court below. 
Judgment affirmed. 


Mary J. Mars, plaintiff in error, vs. THe Souta CaRo- 
LINA RAILROAD CoMPANY, defendant in error. 


1, Improper acts by an agent touching matters out of the scope of his agency, 
are not to be imputed to the principal. 

2. There isno presumption that a railroad corporation has authorized its local 
agent to hinder access by the counsel of an adverse suitor to a witness in 
the employment of the company; and, unless the delegation of such au- 
thority appears in evidence, the corporation will be unaffected by conduct 
of the agent tending to prevent such access. 

3. What a mere spectator reported immediately after a homicide, as to the 
cause thereof, is not evidence as part of the res geste. 

4. An employee of a railroad company who saw another employee killed by 
the cars, cannot affect the company by his declarations, made immediately 
after the occurrence, to the effect that the disaster was caused by the negli- 
gence of those in charge of the train, the speaker himself not being one of 
the number. 

5. A witness cannot be asked on the stand by the party introducing him, 
whether he has not made a certain statement out of court, unless he has 
surprised the party by testifying to something inconsistent with the alleged 
statement. 
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6. When a party, on the examination in chief, is permitted to put leading 
questions to his own witness, on the ground that the witness is in the em- 
ployment and under the influence of the opposite party, the court may al- 
low the latter to put leading questions on cross-examination. 

7. To make a railroad company responsible for the homicide of an employee 
by the negligence of co-employees, it is essential that the deceased should 
have been free from fault himself ; and when the evidence for the plaintiff 
shows clearly that he was not, there can be no recovery, and a judgment of 

non-suit should be affirmed. 
















Railroads. Principal and agent. Presumptions. Evidence. 
Witness. Practice in the Superior Court. Before Judge 
Tompkins. Richmond Superior Court. April Term, 1875. 











Reported in the opinion. 


Hoox & Wess, for plaintiff in error. 





W. T. Goutp, for defendant. 







BLECKLEY, Judge. 





A wife sued a railroad company for the homicide of her 
husband, who was run over and killed by a train while he was 
engaged in uncoupling the cars. He was an employee of the 
company ; and another employee, one Butler Addison, was 
present and witnessed the occurrence. Previous to the trial, 
the plaintiff’s counsel had made some effort to obtain an in- 
terview with Addison for the purpose of learning the facts 
and ascertaining what he would testify, and had been pre- 
vented from so doing by the interposition of the company’s 
local agent. Addison, it seems, had made a statement of the 
facts to the plaintiff immediately after the occurrence. He 
had also said to one Fullerton that the death was the result 
of the engineer’s failure to put on brakes; that he, Addison, 
was afraid to tell it, lest he should be discharged ; and that 
the agent would not allow him to communicate the facts of the 
ease to the plaintiff’s counsel until the trial. 

Before Addison himself was introduced as a witness, his 
declarations made to the plaintiff and to Fullerton, were of- 
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fered in evidence; and, on objection by the defendant, the 
court excluded them. 

The plaintiff then examined Addison and was permitted to 
put to him leading questions. A like privilege was accorded 
to defendant on cross-examination. Addison testified to noth- 
ing about brakes, and was asked no questions on that subject 
except whether he had not said to plaintiff, immediately after 
the killing, that her husband was killed in consequence of the 
brakes not being on. The court ruled against the answer as 
evidence, 

1. The sayings of Addison were sought to be introduced, 
partly on the ground that the agent had hindered intercourse 
with him by plaintiff’s counsel previous to the trial. It is 
not clear to us how that would be any reason for admitting 
them, if it were conceded that the agent’s conduct was im- 
proper, and that such conduct was within the scope of his 
authority. But improper conduct by an agent, not within his 
authority, certainly is not to be imputed to the principal, nor 
is the principal to suffer a penalty on account of it. 

2. There is no presumption that any mere local agent of 
a railroad is employed to stand between witnesses and those 
interested in their evidence, or that he is instructed to do so. 
To bring such an act within the sphere of delegated powers, 
there must be proof of the delegation. There was no such 
proof in the present case, and consequently whatever the agent 
did in that way must be supposed to have been done on his 
own motion and not by procurement of the company. 

3. Nor were Addison’s declarations admissible as a part of 
the res geste. He wasamere spectator. His conduct was not 
to be illustrated, but the conduct of other persons. What he 
said immediately afterwards could give character to nothing 
that happened—could neither qualify nor explain it. 

4, Nor, as anemployee of the defendant could anything 
he may have said concerning the remissness of the other em- 
ployees have bound the common principal. He was not an 
agent of the defendant for the purpose of making admissions, 
by narrating a past occurreuce, more especially, as he was not 
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one of those upon whom he cast blame: See 34 Georgia Re- 
ports, 330. 

5. The court was right in excluding the answer of Ad- 
dison as to what he had said out of court. He was not 
asked as to the fact of using brakes, but as to what he had 
said about it. Perhaps he would have said the same thing on 
the stand if he had been inquired of then. It was not a case 
of surprise. The plaintiff’s counsel did not profess to be 
surprised by his having testified differently from the expecta- 
tions which he had raised by his previous statements: Green- 
leaf ’s Ev., section 442. 

6. The complaint that the defendant was allowed to put 
leading questions on cross-examination is not well founded in 
law. The examination of witnesses is very much under the 
control of the presiding judge. The general rule is, that all 
witnesses may be asked leading questions on cross-examina- 
tion, and it may even be doubted whether an exception is 
ever made in practice: 7 Car. & P., 408. Certainly no such 
exception is usual: 1 Stark, Ev., 188. 

7. Negligence, like any other fact, is a question for the jury: 
34 Georgia Reports, 330. But we can see no practical utility 
in reversing the judgment of non-suit. The plaintiff cannot 
recover, for her husband was himself in fault, however negli- 
gent his co-employees may have been. Whatever created the 
danger it was as visible to him then as it can now possibly 
be made toa jury. He saw that the train did not stop for him 
to uncouple; and he, nevertheless, rushed in and tried to un- 
couple when the cars were in rapid motion: 53 Georgia Re- 
ports, 630. The evidence makes a case of contributory neg- 
ligence; and any negligence whatever by the deceased em- 
ployee bars recovery. 

Judgment affirmed. 
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WitiraM A. Ren, plaintiff in error, vs. CLInton C. TUCKER, 
defendant in error. 


An attachment for purchase money, under section 3293 e¢ seg. of the Code, 
cannot be levied, by garnishment or otherwise, on property other than that 
described in the affidavit, 


Attachment. Garnishment. Before Judge BARTLETT. 
Putnam Superior Court. September Term, 1875. 


Reported in the decision. 
WiiraM A. RED, by brief, for plaintiff in error. 


No appearance for defendant. 


WARNER, Chief Justice. 


On the 25th of January, 1875, the plaintiff sued out an at- 
ment, under the provisions of the 3293d section of the Code, 
against the defendants, on a debt alleged to be due for the 
purchase money of a certain described mule in the possession 
of defendants, and also summoned W. A. Reid, as garnishee, 
to answer what he was indebted to the defendants, or either 
of them, or what property or effects of them, or either of them, 
he had in his hands. Before answering, the garnishee moved 
the court to dismiss the garnishment on the ground that there 
was no authority to issue it in that proceeding. The court 
overruled the motion to dismiss the garnishment. The gar- 
nishee then answered that he was indebted to one of the de- 
fendants $80 00, and judgment was rendered against him for 
that amount. The garnishee then made a motion for a new 
trial on the ground that the court erred in overruling his 
motion to dismiss the garnishment and in rendering judgment 
against him as such garnishee, which motion the court over- 
ruled, and the garnishee excepted. 

The only question made here was. whether an attachment 
issned in behalf of a creditor, whose debt is created by the 
purchase of property under the before recited section of the 
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Code, can be levied on any other property than that described 
in the plaintiff’s affidavit by summons of garnishment or 
otherwise? In our judgment it cannot, inasmuch as the 
statute expressly declares that it shall only be levied on the 
property described in the affidavit. This being an extraordi- 
nary and summary remedy given by the statute for the collec- 
tion of this particular class of debts, it should be strictly 
construed. 
Let the judgment of the court below be reversed. 


H. D. D. Twiaes e¢ al., plaintiffs in error, vs. JoHN A. 


‘ CHAMBERS, defendant in error. 


If, in an action for property, the fee of plaintiff’s attorney be payable, by 
special contract, out of the proceeds of the suit, the attorney has an in- 
choate lien upon the property for his fee, as soon as the action is com- 
menced ; and the client has no right to defeat such lien by dismissing the 
action before trial, over the attorney’s objection, without first paying the 
fee. 


Attorney and client. Fees. Lien. Before Judge Gip- 
son. Richmond Superior Court. October Term, 1875. 


In February, 1875, Caroline Z. Fogartie employed plain- 
tiffs in error, as her attorneys at law, to bring an action against 
John A. Chambers for the recovery of a certain valuable 
trotting stallion and racer known as “Hickory Jack,” of 
which horse she held a bill of sale from the said Chambers. 
Mrs. Fogartie stated at the time she retained them that she 
was poor, and consequently unable to pay anything as fees 
unless a recovery was had. They examined into the case, 
and becoming satisfied of her right to recover, agreed and 
contracted with the said Mrs. Fogartie to bring the action, 
and to receive as compensation for their services a certain per- 
centage, then and there agreed upon, of the sum recovered. 

On the 27th day of February, 1875, they, as attorneys of 
Mrs. Fogartie, brought an action of trover against John A. 
Chambers, alleging the value of the horse to be $2,000 00, 
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and his hire $1,000 00, for the recovery of the horse and 
his hire. 

A few weeks prior to the day the case was called, Mrs. Fo- 
gartie called upon her said counsel and exhibited great zeal 
and activity in the prosecution of her suit. 

On Tuesday, the 19th of October, 1875, one week before 
the said case was called, Messrs. McLaws & Ganahl, attorneys 
of John A. Chambers, handed a communication to plaintiffs 
in error, which communication was transmitted through the 
said Chambers, and which was in his custody and control, of 
which the following is a copy : 


“SAVANNAH, GeEorGIA, October 18th, 1875. 
“ Messrs. Picquet & Twiggs: 

“GENTLEMEN—You will please have the case relative to 
horse ‘Hickory Jack’ dismissed, and permit Mr. Chambers 
to have the horse, as I will not appear at court. You will 
please send me your bill of costs. Be as reasonable as possi- 


ble, as I am sick and worried. 
“Very respectfully, CAROLINE Z. FoGARTIE. 


“Witness: Isaac RussEtt, J. P. C. C., Georgia.” 


When the above letter was handed to them they declined 
to dismiss the case, and notified counsel for Chambers that 
they would prosecute the same for the collection of their fees, 

When the case was called, counsel for Chambers moved to 
dismiss the same on the ground that the plaintiff, Mrs. Fo- 
gartie, had instructed her counsel by the said communication 
in writing above set forth, to dismiss said case, which commu- 
nication was read to the court. 

This motion was resisted by the plaintiffs in error on the 
ground that Mrs. Fogartie, their client, had no right to dis- 
miss said case, so as to defeat the collection of their fees; and 
they insisted on their legal right to proceed with the case for the 
purpose of asserting and recovering their fees, and in support 
of this position they submitted to the court the contract en- 
tered into with Mrs, Fogartie, and the facts already set forth, 
which were not controverted by counsel for Chambers, 
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Plaintiffs in error also stated in their places, as attorneys 
at law, which statement was not denied or controverted, that 
they would show by the testimony of Mrs. Fogartie that 
Chambers had notice of the contract made by her with plain- 
tiffs in error, and that he, by his superior influence over her 
mind, induced her to settle the case in defiance of the rights 
of her counsel, and without the payment of one cent by him 
to her. 

It was also made to appear to the court that Mrs, Fogartie, 
by reason of her poverty, was unable to pay any fees to her 
counsel, and unless the case was ordered to proceed the latter 
would lose the whole of the same. 

The court sustained the motion, and plaintiffs in error ex- 
cepted. 


Barnes & CumMInG, for plaintiffs in error. 


JOSEPH GANAHL, for defendant. 


BLECKLEY, Judge. 


“ Upon all suits for the recovery of real or personal prop- 
erty, and upon all judgments or decrees for the recovery of 
the same, attorneys at law shall have a lien on the property re- 
covered,” etc. : Code, section 1989. The lien on the property is 
not perfect until after recovery ; but there is a lien on the suit 
which is perfect at once, and the lien on the property is in- 
choate. Especially is this so when, as in the present case, 
there is a special contract for the payment of the attoney’s fee 
out of the proceeds of the suit. 

Notwithstanding some incompleteness in the expression, it 
appears to us to have been the purpose and intention of the 
legislature to give a lien upon the suit and the judgment, and 
not alone upon the property ; but if it were otherwise, an en- 
gagement that the attorney shall be paid out of the proceeds 
of the suit is a promise that the lien may be perfected on the 
property if it can be done by a recovery. ‘To employ an at- 


torney to sue for property under such a contract, is in the na- 
VOL. LVI. I9. 
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ture of a power with an interest, and such a power is irrevoca- 
ble: Code, section 2183. The undertaking that the fee shall 
be paid out of the recovery is, again, in the nature of an 
equitable assignment of an interest in the recovery : 4 Cow., 
416; 15 Johns., 405. Here the recovery might have been 
directly in money. The action was for personal property and 
its hire. It was brought in the short form. In such a suit 
the plaintii? could elect to take a verdict for money: Code, 
sections 3390, 3564. 

It seems from the record that the plaintiff sent written in- 
structions to her attorneys to dismiss the action, and that they 
declined to do so, without payment of their fee. We think 
their objection was good, according to the showing they made 
as cause for the objection. As the matter was presented to 
the court, it \.13 a question between the plaintiff and her at- 
torneys alone. The defendant had no interest in it. It did 
not appear that the case had been settled, or that he had paid 
anything to have it dismissed. Besides, the plaintiff’s attorneys 
alleged that they could establish the fact that the defendant 
had notice of their contract with the plaintiff: See Code of 
1868, sections 1979, 1980; Code of 1873, section 1989; 36 
Georgia Reports, 630; 39 Ibid., 310. The contract for a fee 
to be paid out of the proceeds of the suit, was not champer- 
tous: Moses vs. Bagley & Sewell, 55 Georgia Reports, 283. 
The court erred in holding that the plaintiff had a right to 
dismiss the suit. 

Judgment reversed. 





WiiiraM S. Ren, plaintiff in error, vs. Davip JoRDAN, de- 
fendant in error. 


1. Where the return of service by an officer is not dated, the presumption is 
that service was perfected within the time prescribed by law. 

2. A judgment rendered by a justice of the peace on the Igth day from the 
date of the summons, for an amount exceeding $50 00, is void. 
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Presumptions. Judgments. Justice courts. Before Judge 
BarTLeEtTtT. Putnam Superior Court. September Term, 1875. 


Reported in the decision. 
W. F. JENKINS, for plaintiff in error. 
JoHun W. Hupson, by brief, for defendant. 


WARNER, Chief Justice. 


This case came before the court below on an appeal from a 
justice’s court on an affidavit of illegality. On the trial of the 
case in the superior court, the court charged the jury that the 
affidavit of illegality, as set forth, was insufficient, and directed 
the jury to find a verdict overrul viz the same; in other words, 
the court sustained the demurrer to the defendant’s affidavit 
of illegality as being insufficient in law to set aside the plain- 
tiff’s execution, whereupon ihe defendant excepted. 

The grounds of illegality contained in the defendant’s affi- 
davit insisted on here, were: first, that he was not served ten 
days before the time of trial in the justice’s court; second, that 
the summons in said case did not bear date twenty days be- 
fore the time of trial in the justice’s court. 

1. As to the first ground taken in the affidavit of illegality, 
inasmuch as the return of the constable of service of the sum- 
mons on the defendant is not dated, the legal presumption is 
(in the absence of any proof to the contrary,) that the con- 
stable did his duty and served it within the time prescribed 
by law. 

2. The main question in the case is, whether the justice had 
any legal power or authority to render the judgment against 
the defendant on the day he did render it. The general rule 
applicable to the judgments of justices’ courts (the same be- 
ing a court of limited jurisdiction) is, that the justices have 
power and authority to render judgments, only when the 
law of the land authorizes them to do so; that power and au- 
thority must be exercised in the mode and manner that law 
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prescribes: Gay vs. McNeal, 12 Georgia Reports, 424. All 
suits before justices of the peace must be commenced by sum- 
mons, commanding the defendant to appear at the time and 
place of trial, which time and place shall be specified in said 
summons, All summonses, when the amount is over $50 00, 
shall bear date twenty days before the time of trial: Code, 
sections 4139, 4141. The summons in this case was dated on 
the 1st of January, 1872, and the time of trial specified in the 
summons was on the 3d Saturday in January, 1872, and it is 
admitted in the record, by the agreement of the parties, that 
the 3d Saturday in January, 1872, was the 20th day of that 
month, so that counting the first day of the month and exclud- 
ing the twentieth, as the 4th section of the Code provides, the 
judgment was rendered on the 19th day after the date of the 
summons, a day on which the justice had no legal power or 
authority to render the judgment under the statute, and that 
being so the judgment was void for want of authority of law 
to render it at the time it was rendered, Ifa justice can ren- 
der a judgment against a defendant nineteen days after the 
date of the summons he can render a judgment within five 
days after the date of the summons, and one would be just as 
lawful as the other. In order to maintain and enforce the 
laws of the land we feel constrained to reverse the judgment 
of the court below in this case. 
Judgment reversed. 








JoHN F. EstEr.unp é al., plaintiffs in error, vs. JAMEs M. 
Dye, defendant in error. 


1, The discretion of the chancellor in granting injunctions and appointing re- 
ceivers, will not be controlled unless abused. 

2. A chancellor has no authority, before the final hearing, to direct a receiver 
to sell a portion of the property in his hands and to pay to complainant an 
amount of money claimed to have been advanced by him to the defendants, 


Injunction. Receiver. Before Judge Gipson. Richmond 
County. At Chambers. December 24th, 1865. 
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Report unnecessary. 
H. Ciay Foster, for plaintiffs in error. 


JOSEPH GANAHL; WILLIAM R. McLaws, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendants praying for the rescission of a contract set forth there- 
in, and also praying for an injunction, and the appointment of 
a receiver. A temporary order was granted until the hearing, 
and Sibley was appointed receiver to take charge of the prop- 
erty, and to hold the same until the further order of the court. 
On hearing the motion for the injunction, the chancellor, after 
considering the allegations made in the complainant’s bill, and 
the answers of the defendants thereto, as well as the several 
affidavits filed in the case by the respective parties, granted 
the following order: “It is therefore ordered, in view of the 
insolvency of respondents, that they give good bond with 
sureties to be approved by the clerk of this court, for a reason- 
able rent for said lands, and the use of said property pending 
this litigation, and that the receiver do sell a sufficient portion 
of said crop now on hand, to pay to James M. Dye, tlie com- 
plainant, the sum of $427 00, the amount claimed to have 
been advanced by him, unless defendants shall give bond there- 
for; and in the event of said failure to give said bond, that 
respondents be restrained from the use of the same, and that 
said receiver do proceed to occupy, hold and use the same, for 
the mutual benefit and advantage of complainant and respond- 
ents, with the privilege of either party, to move for his re- 
moval or change before me at any time.” To the granting 
of- which order, the defendants excepted. 

There is nothing in,this case to take it out of the general 
rulings of this court, that it will not interfere to control the 
discretion of the chancellor in granting the injunction on the 
statement of facts contained in the record, except that part of 
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the order which directs the receiver to sell a sufficient portion 
of said crop now on hand, to pay James M. Dye, the com- 
plainant, $427 00, the amount claimed to have been advanced 
by him. We are not aware of any law which would have 
authorized the chancellor to order the receiver to sell any por- 
tion of the property in controversy for the benefit of the com- 
plainant, until the final hearing of the case on its merits. We 
therefore direct that the order of the chancellor be modified 
to that extent only, upon the complainant giving bond and 
security for the protection of the defendants. 

Let the judgment of court below be affirmed with directions 
as hereinbefore indicated. 


Jesse A. ANSLEY & Company, plaintiffs in error, vs. WIL- 
LIAM GLENDENNING, administrator, defendant in error. 


1. When the only occasion for going into equity is, that the judgment sought 
to be enjoined is conclusive at law in another suit against the complainant, 
an amendment to the bill which alleges that the judgment is void for want 
of jurisdiction in the court that rendered it, is demurrable. Such an 
amendment is not in aid of the original bill, but inconsistent with, and de- 
structive of it. A judgment void for want of jurisdiction need mot be en- 
joined: 46 Georgia Reports, 396. 

2. When the object of a bill is to attack a judgment for something that trans- 
pired at the term when it was rendered, evidence of what took place at a 
subsequent term on the trial of an affidavit of illegality, is irrelevant. 

A judgment against an administrator reviving a dormant judgment ren- 
dered against the intestate, is evidence of assets. 


Equity. Judgments. Evidence. Administrators and exe- 
eutors. Before Judge BArTLErt. Richmond Superior Court. 
October Term, 1875. 


Reported in the opinion. 
Frank H. MILter, for plaintiffs in error. 


H. Cuay Foster, for defendant. 
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BLECKLEY, Judge. 


The main facts of this case are reported in 52 Georgia Re- 
ports, 347. There was a judgment at law against an admin- 
istrator reviving a previous judgment against the intestate, 
which had become dormant. Subsequently, when the ad- 
ministrator was sued on his bond, he filed a bill to prevent 
the use of the judgment of revival as evidence of assets. The 
equity of that bill rested upon the fact that he had no assets, 
and was prevented from pleading plene administravit at the 
term when the judgment was rendered, by the ruling of the 
court that the judgment would not charge him with assets. 

1, At the trial of the bill the complainant amended by 
adding an allegation to the effect that the judgment of revival 
was void, because rendered when the original judgment was 
not dormant, the court, therefore, having no jurisdiction to 
revive it. ‘The amendment was demurred to, and the court 
sustained the demurrer. When it is remembered that the 
only occasion for the bill was to resist the judgment of revival 
because conclusive of assets, it is plain that an amendment 
attacking it as void was suicidal. It cut the throat of the 
complainant’s case. The defendants’ counsel performed a 
friendly office when he demurred it out of court separately, 
instead of demurring to the whole bill, as he might have 
done: 28 Georgia Reports, 339. An amendment, notwith- 
standing the right to present distructive matter, (28 Georgia 
Reports, supra,) ought to be in aid of the real equity of the — 
original case and not contradictory of it: 14 Georgia Reports, 
320; 17 Ibid., 129; 16 Tbid., 527. If the judgment was in 
fact void, there would be no need to enjoin it as evidence: 46 
Georgia Reports, 396. And if it was not void, the new facts 
set up as the basis of that attack upon it were immaterial, 
and for that reason the amendment was useless: 17 Georgia 
Reports, 420. 

2. Evidence was admitted in behalf of the complainant, as 
to what transpired on the trial of an issue of illegality. The 
object of that evidence seems to have been to show that the 
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presiding judge was of the same opinion when the illegality 
was tried, as he had been when the judgment of revival was 
rendered. But that was quite immaterial. The illegality did 
not go behind the judgment, and the court, on that trial, could 
rule nothing that would affect the judgment. The equity of 
the bill relates to what transpired at the term at which the 
judgment was rendered. Nothing that the judge said or did 
afterwards, can vary the rights of either party on the ques- 
tion of whether there is reason to modify the judgment or re- 
strain its use as evidence of assets. 

3. The charge of the judge, to the effect that the judgment 
of revival would not prove assets in the hands of the admin- 
istrator, is contrary to the view which this court entertained 
when the case was here before: See 52 Georgia Reports, 347. 
It is that attribute of the judgment, and that alone, which 
lends significance to this proceeding in equity. What would be 
the sense or use of the complainant’s bill if the judgment 
against him at law had no force as evidence of assets? We 
think the sole question for trial, (besides whether the admin- 
istrator had assets,) is whether his counsel was prevented 
from pleading in due time by the ruling of the judge averred | 
in the bill as taking place at the term at which the judgment 
was rendered. 

Judgment reversed. 


PowE.L.t & Mourpny, plaintiffs in error, vs. A. M. & T. F. 
WEAVER, defendants in error. 


The affidavit necessary to foreclose a crop lien given to factors, must state all 


the facts necessary to constitute a valid lien, and amongst them that it was 
created by special contract in writing. 


Factors’ lien. Pleadings. Before Judge HALL. Monroe 
Superior Court. August Term, 1875. 


Reported in the decision. 
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SPEER & Stewart; TurNneR & Mourpuy; J. A. CoTren; 
J. D. Roppy, for plaintiffs in error. 


Hammonp & Berner; W. D. Stone, for defendants. 


WaRne_r, Chief Justice. 


. 

The only question made in this case is whether the affida- 
vit of the plaintiffs to foreclose their crop lien against the 
defendant, was in compliance with the requirement of the 
statute. The court below held that it was not, and dismissed 
the plaintiffs’ levy; whereupon the plaintiffs excepted. 

It is alleged in the affidavit of foreclosure that the defend- 
ant was indebted to the plaintiffs the sum of $98 00 for sup- 
plies furnished to make a crop for the year 1874, and, to save 
them from loss, gave them a lien, under section 1978 of the 
Code of Georgia, upon her crops of .cotton, corn, etc., raised 
during the year 1874, which said lien was dated the Ist day 
of January, 1874. The point of objection was, that it was 
not alleged in the affidavit that the lien was in writing. One 
of the conditions prescribed by the 1978th section of the Code, 
in order to make a valid lien under that section, is, that it 
must be created by special contract in writing. The only 
pleading required in this summary remedy to foreclose a crop 
lien, is the affidavit of the plaintiff; consequently, that affi- 
davit should allege all the facts which it is necessary for the 
plaintiff to prove at the trial, to constitute a valid lien under 
the statute, and if all the facts necessary to constitute a valid 
lien are not alleged in the affidavit, it is a good ground of de- 
murrer thereto. Inasmuch as it is one of the conditions of a 
valid crop lien that it should be created by a special contract 
in writing, that fact should be alleged in the plaintiff’s affida- 
vit, and that not having been done in this case, the demurrer 
thereto was properly sustained by the court. It dves not 
necessarily follow from the allegation in the affidavit that the 
detendant gave the plaintiffs a lien under the 1978th section 
of the Code upon her crops, etc., that the conditions prescribed 
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by that section had been complied with, so as to constitute it 
a valid lien. The lien may have been taken under that sec- 
tion of the Code, and still not have been taken: in accordance 
with the terms and conditions required by it. 

Let the judgment of the court below be affirmed. 


BENJAMIN M. WILKINSON, plaintiff in error, vs. JosepH A. 
BENNETT, ordinary, for use, defendant in error. 


1. A tax collector who has collected money under orders of the ordinary 
levying county taxes, cannot urge the invalidity of such orders as an excuse 
for not paying over the money to the county. 

2. It is no sufficient accounting for the money so collected, for the collector 
to show that he has paid the same into the county treasury in liquidation of 
a balance against him on the tax digest of a previous pear. 


Taxes. Before Judge McCurcuen. Dade Superior 
Court. September Term, 1875. 


Reported in the opinion. 
E. D. GranaM, for plaintiff in error. 


W.N. Jackoway; J. A. W. Jonnson; D. A. WALKER, 
by brief, for defendant. 


BLECKLEY, Judge. 


The tax collector of Dade for the years 1870, 1871 and 
1872 failed to give bond and security, in either year, for the 
collection and payment over of the county taxes. In 1874 
he executed a mortgage to the ordinary, for the use of the 
county, upon certain lands, reciting such failure and his fail- 
ure to fully account, and providing for securing the county in 
the premises. The mortgage, according to its terms, was to be 
void in the event the said collector, when thereunto required 
according to law, should fully account of and concerning said 
taxes, and pay over to the county treasurer such sum or sums 
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of money as should be found to be due on that aceount. To 
a rule nisi brought to foreclose the mortgage, the collector set 
up, among other things, the invalidity of the several orders 
of the ordinary laying taxes for those years. He admitted on 
the trial that he in fact collected a certain amount of the taxes 
assessed for the years 1871 and 1872; and,-for that amount, 
the court made the rule absolute, foreclosing the mortgage for 
that sum only. ‘That judgment is complained of as error. 

1. This proceeding is against the collector only. No sure- 
ties are involved. The collector used the orders to collect the 
money ; he now seeks to attack them to retain it. He armed 
himself as a public agent ‘with what was supposed to be good 
authority. The authority was not resisted by the tax-payers. 
They did not complain that the taxes were illegally assessed, 
but paid over the money for the public use. After this has 
been done, can the collector be heard to say that he must keep 
the money, because, perchance, the tax-payers may reclaim it? 
They have not reclaimed it, and possibly may never do so. 
If they should, and the collector should be forced to refund 
it, the proper legislation can doubtless be had for his relief. 
It is not to be presumed that the state will leave a faithful 
but unfortunate public officer to suffer by restoring the money 
_ illegally taken from the citizen, and paid over to the county 
for public use. On the score of strict law, however, we think 
the collector cannot protect himself by alleging a title to this 
money outstanding in the tax-payers from whom it was re- 
ceived. The collector is an agent, and, as such, received the 
money. The public is his principal, for whom it was received. 
The Code declares in section 2188, that “an agent cannot dis- 
pute his principal’s title except in such cases where legal pro- 
ceedings, at the instance of others, have been commenced 
against him.” 

2. Nor can the showing made by the collector that he paid 
over this money to the county treasurer on the balance against 
him for the year 1870, avail him. That balance, so far as ap- 
pears to us, was for legal taxes which he collected or ought to 
have collected. To use money arising from the taxes of 1871 
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and 1872, for any purpose but to pay it over on the digests 
of those years, was to convert it, and take the benefit of it 
himself. He collected it as the taxes of 1871 and 1872, and 
let him so account for it. 


Judgment affirmed. 


JAMES M. SmirTH, governor, for use, plaintiff in error, vs. 
JAMES C, TAYLor et al., defendants in error. 


I. An official bond, though not conditioned as the statute prescribes, will, un- 
der section 167 of the Code, be considered as if executed in conformity to 
the statute. 

2. Though the bond of an ordinary be conditioned for the faithful discharge 
of all of his official duties, yet, in conformity with the statute, the condi- 
tion will be held as being for the performance of his duties as clerk of the 
ordinary. Therefore such bond cannot be sued on for the failure to take 
security from a county tax collector. 


Bonds. Officers. Ordinary. County matters. Before 
Judge McCutcuen. Dade Superior Court. September Term, 
1875. 


Reported in the decision. 


W. N. Jackoway; J. A. W. Jonnson; D. A. WALKER, 
by brief, for plaintiff in error. 


E. D. GranaM, for defendants, 


WARNER, Chief Justice. 


This was an action brought by plaintiff for the use of the 
ordinary of Dade county, against the defendants on their bond 
executed by Taylor, the former ordinary of said county, and 
his securities, conditioned that if the said Taylor should well 
and truly discharge all and singular the duties required of 
him in virtue of his said office of ordinary according to law, 
and the trust reposed in him, then said obligation to be void, 
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else to remain in full force and virtue. The breach of the 
bond, as alleged in the plaintiff’s declaration, is, that the de- 
fendant, Taylor, as ordinary, failed to perform his duty in 
this, that one Wilkinson was elected tax collector for the 
years 1870, 1871 and 1872, for said county of Dade, and 
failed to give any bond as required by law for securing the 
taxes due the county, and that the said Taylor, as ordinary, 
well knowing the fact that no such bond had been given by 
said Wilkinson, permitted him to proceed and collect the 
county taxes for the aforesaid years without appointing any 
other competent person to collect said county taxes, as he was 
required by law to have done, whereby the county lost the 
taxes due to it for the aforesaid years, amounting to more than 
$2,000 00. The defendants demurred to the plaintiff’s decla- 
ration on the ground that it did not make such a case as would 
entitle the plaintiff to recover on the bond sued on. The court 
sustained the demurrer and dismissed the plaintiff’s action; 
whereupon the plaintiff excepted. 

The only bond which the ordinary is required to give un- 
der the statute law of this state is a bond in the sum of $1,000, 
for the faithful discharge of his duty as clerk of the ordinary: 
Code, section 321. Although this bond now sued on is not 
according to its terms, in strict conformity with the statute, 
especially as to the condition thereof, still, under the provis- 
ions of the 167th section of the Code, it is not void for that 
reason, but should be held to stand in the place of just such 
a bond as the statute required the ordinary to give. The 
167th section declares that ‘ whenever any officer required by 
law to give an official bond acts under a bond which is.not in 
the penalty, payable and conditioned, nor approved and filed 
as prescribed by law, such bond is not void but stands in the 
place of the official bond, subject, on its condition being 
broken, to all the remedies, including the several recoveries 
which the persons aggrieved might have maintained on the 
official bond.” It follows, therefore, that inasmuch as the or- 
dinary is only required to give a bond of $1,000 00 for the 
faithful discharge of his duty as clerk of the ordinary, the 
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bond now sued on should be held to stand in the place of such 
a bond, and the defendant should be held liable thereon for 
any breach of duty by the ordinary as the clerk thereof, in 
the same manner as if that condition had been inserted in the 
bond, and not otherwise. If the plaintiff could be allowed 
to recover the full penalty of the bond on account‘of the al- 
leged breach thereof as contained in his declaration, there 
would be no remedy left for the protection of those who may 
have been injured by the failure of the ordinary to discharge 
his duty as clerk thereof, the identical persons for whose pro- 
tection the statute required the bond to be given. We find 
no error in sustaining the defendants’ demurrer to the plain- 


tiff’s declaration. 
Let the judgment of the court below be affirmed. 


LS ere 


sy ea 


ELizABETH MAHONE, plaintiff in error, vs. JAMES BRYANT, 
defendant in error. 


1. Where a written contract is described in the declaration as made with the 
plaintiff, it is too late, after verdict, to object that the contract produced in 
evidence was made with the plaintiff and others, jointly, there having been 
no plea in abatement for non-joinder of parties, and no objection, on the 
ground of variance or on any other ground, to the reception of the contract 


in evidence. 

. The jury are not obliged to stop precisely where the testimony becomes 
silent, but may go further, and from facts proven, (sometimes even from 
the absence of counter-evidence) may infer the existence of other facts. 


A verdict is compounded of evidence, law and logic. 


Verdict. Waiver. Evidence. Before J udge JAMES JOHN- 
son. Talbot Superior Court. September Term, 1875. 


Reported in the opinion. 


Peabopy & Brannon; WILuIs & WILL1Is, for plaintiff 


in error. 


James Jonnson; J. M. Matruews, for defendant. 
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BLECKLEY, Judge. 


The action was by a renter against his landlady. The con- 
tract was in writing. It stipulated, among other things, that 
the land was to be worked, the repairing done, and the crops 
saved, under the superintendence of Tilman H. Mahone. 
The rent reserved was one-fourth of the cotton and one-third 
of other crops made on the premises. Nine bales of cotton 
were gathered, ginned and packed. The tenant got two, and 
the other seven were taken and sold by the superintendent. 
This suit was to recover the tenant’s share of these seven 
bales or of the proceeds of their sale. The plaintiff had a 
verdict for $112 02, besides interest; and the defendant 
moved for a new trial, complaining that the vented was con- 
trary to Jaw and to ition 

1. It is insisted that the written contract, which the plain- 
tiff produced in evidence, was not made with him alone, but 
with him jointly with two others, who, as well as the plain- 
tiff and the defendant, executed and signed the writing. This 
is true, but we are inclined to think that, owing to the pecu- 
liar phraseology of the instrument, the plaintiff was the sole 
renter of the land, and entitled, severally, to all the produce, 
except the landlady’s share reserved for rent. Taking the 
contract altogether, the intention seems to have been to treat 
the plaintiff as renter, and the other two as his helps or assist- 
ants in the cultivation, ete., their compensation being matter 
of arrangement between him and them. But whatever may 
be the proper construction of the contract in this respect, it 
was too late, after verdict, to make the question. ‘There was 
no plea in abatement for non-joinder of the omitted parties, 
and the contract was admitted in evidence without objection. 
It should have been-objected to on the ground of variance, if 
it were substantially different from the writing declared on, 
and if the defendant had wished to avail herself of that dif- 
ference. She has suffered it to be sued on as a several con- 
tract and to come before the jury and remain before them as 
such. After verdict, she cannot be allowed to say that, al- 
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though she contracted wish the plaintiff, she did not contract 
with him only, and that his recovery is, for that reason, un- 
warranted, 

2. Two short comings are said to be in the parol evidence ; 
namely, as to the value, or the amount realized for the seven 
bales of cotton, and as to the defendant’s consent to the act of 
Tilman H. Mahone in taking possession and making the sale, 
Tilman H. Mahone, introduced by the defendant as a witness, 
testified that nine bales of cotton, averaging about five hun- 
dred pounds, were raised on the land; that plaintiff got two 
bales when cotton was worth eighteen cents per pound ; that 
he, witness, took the other seven bales and sold them; that 
he paid plaintiff $95 00 at one time, $115 00 at another, $30 
at another, $9 00 at another, and $21 00, in cotton, at an- 
other ; that he could not remember the different amounts he 
had paid the plaintiff out of said cotton money, but that he had 
paid to him the whole of it; meaning, doubtless, the whole of 
plaintiff’s share. From this evidence, more especially when 
taken in connection with that of the plaintiff, that he was of- 
fered for the seven bales eighteen cents per poand, we think 
the jury were authorized to infer that eighteen cents a pound 
was its value, and that, when sold, it brought that price. The 
person who sold it was on the stand asa witness, and said that 
was the value of cotton when the plaintiff got the two bales. 
If the seven bales had been worth less or had sold for less, would 
not this witness have so testified? On the other point, that 
of the defendant’s consent, while there was no direct proof of 
it, there were circumstances before the jury from which, ap- 
plying the logic of experience and common sense, they might 
have inferred it also. Tilman H. Mahone was mentioned in 
the written contract as the superintendent of the farm ; the 
defendant, the owner of the farm, was a woman bearing his 
name, not improbably his wife or mother ; she introduced him 
as a witness, and if he had not been her agent to take charge 
of the crop and sell it, nothing would have been more natural 
than for her counsel to have elicited from him that fact in his 
examination. Nothing to the contrary of such an agency ap- 
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peared in the evidence. He acted on the line of such an 
agency, for he paid over to the plaintiff a part of the proceeds 
of the cotton. The defendant sought to prove by him, and 
did prove, so far as his testimony could establish it in opposi- 
tion to that of the plaintiff, that payment was made in full. 
One of the pleas was payment, and the only payments attempt- 
ed to be proven in support of this plea were those which 
were made by him. In most cases the jury must not only 
hear the testimony, but reason upon it. They are not re- 
stricted to its letter, but may follow out its indications, and, 
from one fact infer another. Sometimes the absence of evi- 
dence to a negative may be a reason for trusting to even slight 
indications of the affirmative. The jury must, in civil cases, at 
least, be allowed due scope for the reasoning faculty. A ver- 
dict is not the mere reflex of what truth there is in the testi- 
mony ; it is compounded of evidence, law and logic. 

In respect to payments made to the plaintiff, he gave an ac- 
count of them differing in amount, considerably, from that 
given by the defendant’s witness. He undertook to specify 
accurately every payment which he had received, and the jury 
evidently believed him. It was their right to do so. 

Judgment affirmed. 


ALFRED R. Grppons e¢ al., plaintiffs in error, vs. ADDISON 
A. Jones et al., executors, defendants in error. 


Where the right of executors to recover from legatees depends upon a mis- 
take in their returns upon the basis of which a settlement had been had, 
and they seek to avoid such settlement on account of such mistake, the 
legatees may also attack charges, etc., in the returns, The settlement is 
either binding on both parties or neither, 


Administrators and executors. Settlement. Before Judge 
UnpeErwoop. Floyd Superior Court. July Term, 1875. 


Reported in the decision. 
VOL, LVI. 20, 
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C. RowetLt; Dasney & Fovucue, for plaintiffs in error. 
ALEXANDER & WriGut, for defendants. 
Warner, Chief Justice. 


This case came before the court below on an appeal from 
the court of ordinary of Floyd county. The jury, under the 
charge of the court, found a verdict in favor of the executors 
of Samuel Gibbons, deceased, against the legatees under his 
will, for the sum of $395 00. A motion was made for a new 
trial on the several grounds therein set forth, which was over- 
ruled by the court, and the legatees excepted. 

It appears from the evidence in the record that the execu- 
tors and legatees had a final settlement in regard to the estate 
in their hands, on the basis of the returns of the executors to 
the court of ordinary then before them, and that on the 2d of 
June, 1873, the executors turned over to the legatees, (they 
all being of age,) all the remaining assets in their hands un- 
der the following written agreement : 


“GrorGIA—FLoyp County.— Whereas, the executors of 
Samuel Gibbons, deceased, A. A. Jones and J. I. Wright, have 
turned over to us the balance of the property as enumerated 
in their second return made up to the 1st day of June, 1873, 
belonging to the estate of said deceased, after supplying to 
Mrs, L. U. Presley a plantation for which they paid to A. 
Griffeth $8,000 00, $2,000 00 remaining yet to be expended 
in permanent improvements, and also after having supplied 
to W.S. Gibbons a plantation for which they have paid to 
A. Griffeth $9,500 00, $500 00 remaining to be expended by 
them in permanent improvements: Now, therefore, in consid- 
eration of the facts above stated, we bind ourselves individu- 
ally and for each other: First, that we will supply to our . 
mother such sums of money as she may need from time to 
time out of the proceeds of the property turned over to us, 
and such as the executors are directed to allow her under the 
will. Second, that W. S. Gibbons will expend $500 00 and 
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Mrs. L. U. Presley, $2,000 00 in permanent improvements 
upon their respective plantations. 
“Witness our hands and seals, June 2d, 1873. 
“TL. U. PRESLEY, (Seal.) 
““W. S. Grppons, (Seal.) 
“A. R. Grppons, (Seal.) 
“J. H. Presiey, (Seal.)” 


After the settlement had been made as before stated, and 
the property and assets turned over to the legatees, the execu- 
tors discovered a mistake in their returns, in which they had 
omitted to credit themselves with $400 00 as interest on ad- 
vance payments made by them for the benefit of the estate. 
The legatees refused to have the returns corrected, and the 
executors then made a statement of the mistake in their re- 
turn and filed it with the ordinary, and cited the legatees to 
appear before the court of ordinary and show cause why the 
return of the executors, including the $400 00, should not 
be received as their final return. The legatees appeared and 
contested the $400 00 item in the return, and also claimed 
the right to contest several other items in the return. The 
ordinary overruled all the objections of the legatees to the 
executors’ return, and allowed the item for the mistake to be 
included therein to the amount of $395 00, and rendered a 
judgment against the legatees, in favor of the executors, for 
that amount. On the appeal trial in the superior court, the 
court charged the jury, amongst other things, “that if, from 
the evidence, they believed the executors surrendered the 
assets in their hands in settlement, and the legatees accepted 
them with the full knowledge that the statement made by the 
executors, and which was then present, contained the charges 
for extra compensation, attorneys’ fees, etc., now complained 
of, this amounts to a settlement, and the legatees are bound 
by it. If, from the testimony, you are satisfied that there 
was a mistake made, and the executors overpaid the legatees 
any sum, then they are entitled to recover the amount thus 
overpaid.” This charge of the court, in view of the evidence 
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contained in the record, was error. If the settlement was: 
made on the basis of the executors’ returns, as the same.ex- 
isted when it was made and the assets were turned over to 
the legatees, then the settlement was binding on all the par- 
ties to it. The legatees cannot be held to be bound by the 
settlement on the basis of the returns then present, and not 
the executors, the more especially as it was the fault and neg- 
lect of the latter if their returns were not complete. If the 
executors can go behind the settlement and open it for the 
‘purpose of correcting their own mistakes, then the legatees 
may go behind it and attack the returns of the executors, as 
they proposed to do. If the executors desire to hold the 
legatees bound by the settlement on the basis of their returns 
as the same existed at the time the settlement was made, then 
they can do so by dismissing their proceeding to have their 
returns corrected, but.if the settlement is to be opened for that 
purpose, then it will be open for the legatees to contest their 
returns, or any part thereof, as they proposed to do. All the 


parties should be bound by the settlement on the basis of the 
returns as the same existed at the time the settlement was 
made, or none of them should be bound by it. . 

Let the judgment of the court below be reversed. 


s 
Taomas C. Napier, plaintiff in error, vs. OBEDIAH W. 
TRIMMIER, administrator, defendant in error. 


1. If, for a valuable consideration paid down, a party contracted to leave to 
another a money legacy by will, and died without performing the contract, 
some good legal reason should be shown by his representative why per- 
formance ceased to be obligatory—such as rescission, novation, release, etc. 

. Though newly discovered evidence be cumulative, and therefore not, of 
itself, cause for granting a new trial, yet it may be regarded somewhat in 
passing upon the whole case, another ground of the motion being that the 
verdict is contrary to evidence. 


Contracts. Wills. Newtrial. Before Judge HALL. Ca- 
toosa Superior Court. February Adjourned Term, 1875. 
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Reported in the opinion, 


J. E. Soumate; J. A. W. Jonnson; W. K. Moore; W. 
H. Payne, by brief, for plaintiff in error. 


D. A. WALKER, by brief; A. T. Hackett, for defendant. 


BLECKLEY, Judge. 


1. A father, wanting to reclaim a dissipated son, induced 
him, in 1850, to convey to him his property, consisting of 
lands and slaves. He promised to pay the son’s debts, and 
besides that, engaged to bequeath to him by will a certain 
sum of money, in addition to an equal share with that of 
other children, in his estate. He made his will accordingly, 
and paid a part or all of the debts in pursuance of his under- 
taking. Afterwards, he withdrew this will from the custody 
in which he had placed it, and in 1860, made another, in 
which the only provision for this son was an equal share ; and 
that was not given directly to the son, but to a trustee for the 
benefit of him and his family. The father died in 1870, and 
this latter will was admitted to probate in 1871. It con- 
tained a clause revoking all former wills. In 1875 the son 
brought his action against the administrator with the will 
annexed, to recover the amount which the father had promised 
to leave him in excess of an equal share. The administrator 
pleaded the general issue, want of assets, and the statute of 
limitations. He did not plead payment, performance, rescis- 
sion or release. On the trial, the jury found in favor of the 
defendant ; and the court refused a new trial. 

The evidence pro and con need not be gone through for the 
purposes of this opinion. We have considered it all carefully, 
and the effect of it, except in so far as it tends to show defen- 
sive matters, is embodied in the foregoing statement. The con- 
clusion at which we have arrived is, that the plantiff estab- 
lished the contract substantially as alleged in the declaration, 
(varying only in amount,) and showed full performance of it 
on his part, and partial performance on the part of his father. 
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The breach in respect to the agreed legacy, (if the contract was 
in fact made, and if it still subsisted at the death of the old 
gentleman,). is apparent by reference to the will which was 
probated. Looking at all the evidence, it seems to us clear 
that the contract was made. Was it ever rescinded or modi- 
fied? There is no direct evidence that it ever was, and cir- 
cumstances warranting the inferrence that it was, have not 
been brought before usin the record. What may have been 
present to the jury which is not present to us we cannot know. 
We have no right to conjecture that they had the aid of facts 
which have not come hither for review. 

2. Connecting both grounds of the motion for a new trial, 
we have no difficulty in saying that the motion should pre- 
vail. The newly discovered evidence may be cumulative, and 
therefore insufficient of itself, but some regard may be paid 
to it in passing on the whole case. 

Weare not to be understood as intimating what the verdict 
should be on a future trial, but only as declaring our convic- 
tion, based on the record, that another trial should take place. 

Judgment reversed. 


Henry C. Burnett, plaintiff in error, vs. J. J. VANDIVER, 
defendant in error. 


A bill in equity which alleges that the defendant became the purchaser of 
property belonging to complainant, sold at sheriff’s sale, at a price far be- 
low its real value, under an agreement that he was to hold the same until 
reimbursed; that he has been repaid the amount advanced, but neverthe- 
less is in possession of the property claiming it as his own, and praying 
relief, should not be dismissed on demurrer. 


Equity. Contracts. Before Judge UNDERWoopD. Floyd 
Superior Court. July Term, 1875. 


Reported iu the decision. 


R. T. Foucne; Forsyra & Reess, for plaintiff in error. 
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C. RoweE.1, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant praying for a discovery, account and relief, ete. The 
defendant demurred to the complainant’s bill for want of 
equity. The court sustained the demurrer and dismissed the 
bill, whereupon the complainant excepted. 

The grounds of the complainant’s equity alleged in his bill, 
are, substantially, that he was the owner of a portable steam en- 
gine with all necessary apparatus for running the same, togeth- 
er with one planing and sash machine, rip-saw, etc., of the 
value of $2,000 00; that said property was levied on to satisfy 
an attachment judgment against complainant, amounting to 
the sum of $116 00; that complainant was unable to raise the 
money to prevent the sale of said property, and applied to 
the defendant to pay said debt for him, when it was agreed 
between them that defendant should attend the sale of said 
property and bid off the same for complainant by bidding the 
amount of said debt therefor, and that complainant was to 
work and run said engine and machinery, as agent for defend- 
ant, until said debt was discharged or the defendant should 
be reimbursed the money advanced by him in bidding off 
the property; that the defendant attended the sale and bid off 
the property for the sum of $116 00, and now claims it as 
his own property, although the complainant has operated said 
engine and machinery under said agreement with defendant, 
and that it has turned out work nearly of the value of 
$600 00, which is more than enough to discharge the amount 
which defendant bid for the property. In short, the defend- 
ant, under the agreement made with the complainant, bid off 
property worth $2,000 00 for $116 00, and the complainant 
has run it with the defendant until it has turned out work 
enough to more than reimburse the defendant for the money 
which he bid for the property under the agreement, and now 
the defendant claims to be the owner of the property under 





304 SUPREME COURT OF GEORGIA. 
Dupont vs. Mayo e¢ ai. 


his bid for it at the sale under the circumstances hereinbefore 
stated. In our judgment, in view of the allegations con- 
tained in the complainant’s bill, the defendant should have 
been required to answer them as prayed for, and that it was 
error in dismissing it on demurrer. 

Let the judgment of the court below be reversed. 


CarriE M. Dupont, plaintiff in error. vs. James W. Mayo 
et al., defendants in error. 


(Jackson, Judge, having been of counsel, did not preside in this case.) 


1. The surety on a guardian’s bond can obtain no discharge under section 
1817 of the Code, without a petition, as required by section 4114, and hav- 
ing the ordinary to cite the guardian to appear and show cause against the 
application. The surety must sue in this manner for his discharge, and 
process must issue in terms of the law, that is, the guardian must be cited. 

. An order of discharge, based on no such proceeding, but simply accepting 
a new bond already executed by the guardian, with satisfactory security, in 
place of the old, and declaring a former surety discharged, is void. 

. Where the order of discharge does not recite that the surety has petitioned, 
or that the guardian has been cited, and these facts do not otherwise ap- 
pear, but the order, on its face, rather indicates some informal proceeding 
by consent, there is no presumption that more was done than is set forth in 
the record, 

. Tax returns are required by law to be made by the guardian in the course 
of his duty, and are therefore evidence of assets to charge him and his 
sureties in an action against them upon the bond. 

. When the guardian is chargeable with more assets than the amount of the 
bond sued upon, the credits to which heis entitled should be applied to the 
eccess till that is exhausted. 


Guardian and ward. Bond. Presumption. Evidence. Be- 
fore Judge Krppoo. Dougherty Superior Court. October 
Term, 1875. 


Reported in the opinion. 


D. H. Pore; Vason & Davis, for plaintiff in error. 
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R. F. Lyon; Warren & Hopsss; Srrozer & Smiru, 
for defendants. 


BLECKLEY, Judge. 


On the 9th of January, 1871, a guardian was appointed. 
On the 23d he was qualified and gave bond in the sum of 
$6,000 00 with John C. Mathews and W. E. Smith as sure- 
ties. On the 13th of February thereafter, the ordinary passed 
an order declaring that this bond was not sufficient to cover 
the ward’s property, and requiring an additional bond, with 
security, to be given in the sum of $3,000 00. On the same 
day a further order was passed declaring that this requisition 
had been complied with, and that the security for the guard- 
ianship was then ample. ‘The additional bond thus accepted, 
was for $3,000 00, with W. J. Lawton, George W. Mayo and 
John C. Mathews, as sureties. It bore equal date with the 
prior bond, to-wit: January 23d, 1871. At March term, on 
the 13th of March, 1871, the ordinary passed an order in 
these terms: “It appearing to the court that James W. Mayo, 
guardian of Carrie Mayo, executed a bond, as such guardian, 
for the sum of $6,000 00, with John C. Mathews and Wil- 
liam E. Smith securities; and it being considered and ordered 
that said bond is insufficient in amount, and the unwilling- 
ness of said Smith to continue as such security, insufficient in 
security, and it further appearing that said James W. Mayo, 
guardian, as such, has executed two bonds since, one for 
$3,000 00, with W. J. Lawton, George W. Mayo, and John 
C. Mathews, sureties, and another one for $6,000 00, (the two 
bonds making, in the aggregate, $9,000 00,) with said 
Mathews and said George W. Mayo, as sureties, to take the 
place, and as a substitute of the first’ bond given by J. W. 
Mayo, Mathews and Smith: It is therefore ordered that said 
William E. Smith be, and he is released and discharged from 
all liabilities thereon, on the substitute of said two bonds as 
aforesaid.” The new bond for $6,000 00, here referred to, 
bore date February 17th, 1871. 
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The ward having become of age and married, the present 
suit was brought by the ordinary for her use upon the second 
bond, that for $3,000 00. It was commenced in August, 
1874, and is against the guardian and the three sureties who 
signed that bond, Lawton, Mayo and Mathews. Lawton 
pleaded Smith’s discharge from the first bond as a release of 
himself from all liability on the second. He proved at the 
trial that he became security, relying upon Smith’s known 
solvency, and that the order for Smith’s discharge was passed 
without his, Lawton’s, consent or knowledge. If Smith were 
in fact discharged, regularly and properly, it might admit of 
some question whether Lawton’s discharge would follow as a 
legal consequence. No rule on that subject need be settled in 
this case, for we hold that, on the record before us, Smith was 
not discharged. 

1. The surety on a guardian’s bond becomes bound by a 
contract in which the infant ward has an interest. That con- 
tract remains valid and binding until it is dissolved in the 
manner prescribed by law. A mode of dissolving it pro tanto 
is pointed out in section 1817 of the Code, read in connection 
with sections 4114 and 4115. The surety may make com- 
plaint to the ordinary, or for any reason show his desire to be 
relieved, and thereupon the ordinary shall cite the guardian 
to appear at a regular term of the court and show cause why 
the surety shall not be discharged; and upon hearing the par- 
ties and their evidence the ordinary may, at his discretion, 
pass an order discharging the surety from all future liability, 
and requiring the guardian to give new and sufficient security, 
or be discharged from his trust. The surety is to complain 
or show, for any reason, his desire to be relieved; that is, he 
is to make application for the order which he desires to be 
passed. Section 4114 declares that “every application made 
to the ordinary for the granting of any order shall be by pe- 
tition in writing, stating the grounds of such application and 
the order sought.” The section then, provides for serving 
notice of the application where it is necessary, and the fol- 
lowing section directs “ that the order of the ordinary shall al- 
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ways recite the names of the persons so notified, and the com- 
pliance with the provisions required.” We think it is clear 
that the surety must swe for his discharge, and that the ordi- 
nary must therefore issue process; that is, cite the guardian 
to appear and show cause against the application. The pro- 
ceeding is one between party and party; for the ordinary, af- 
ter these steps are taken, is required to hear the parties and 
their evidence. The ward is not represented otherwise than 
by the guardian, and the guardian is be heard by the ordi- 
nary+-heard no less for the ward’s benefit than for his own. 
The ward has no other hearing in the matter, and as the law 
provides for a hearing in a certain way, unless the hearing is 
had in that way, the ward is not heard at all. Fora judg- 
ment which affects the ward to be valid, the guardian must 
be brought into court by legal means: Harden, (Ky.,) 103. 

2. The order discharging Smith does not appear to have 
been based upon any proceeding whatever. No order is pro- 
duced requiring the guardian to give new security, and it 
does not appear that such was ever passed. It is not shown 
that the surety petitioned or that the guardian was cited, or 
that any hearing was had. The law requires petition, pro- 
cess, trial and judgment. Not one of these is shown except 
the last, and that simply provides for substituting for the first 
bond a bond or bonds already executed, and declares that 
Smith shall be thereupon discharged from all liability, he 
being unwilling to continue as security. 

3.° The order of discharge is not without recitals, but what 
it does recite indicates rather a consent arrangement than any 
regular proceeding. If it were wholly without recitals, it 
would, perhaps, be better than it is; for, as it is so full, there 
is strong reason to think, either that it is exhaustive, or that 
the facts left out are not such as would bear recital and leave 
the order as compatible with law as it now appears to be. We 
do not hold that the order must recite all the preliminary 
proceedings. That seems to be the scheme of the Code; but 
in this case, we need not go that far—ano further, indeed, than 
a majority of the court went in 47 Georgia Reports, 195. Let 
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us concede that with respect to such an order as this the court 
of ordinary is a court of general jurisdiction, and that the ex- 
press provisions of the Code in section 4115 may be disre- 
garded by the ordinary whenever he thinks proper to do 
so. Still, as some sort of a proceeding must have been con- 
ducted in the court of ordinary before the ordinary could 
legally have passed the order, must there not be some 
evidence that such a proceeding was at least commenced ? 
Would not that much be required to g've effect to any judg- 
ment of any court in a case between party and party. «Sup- 
pose this bond had been previously sued upon in the superior 
court and a recovery had, and that recovery had been pleaded 
in bar of the present action, would it have been sufficient to 
produce the judgment merely, without the pleadings or some 
other evidence of suit? Will thg mere judgment of the su- 
perior court, without more, support or defeat any action, where 
the power to pass the judgment depends on the filing of a pe- 
tition, the issuing of process, perfecting service, etc.? We 
suppose not. Then, to requirea surety who pleads his dis- 
charge by the court of ordinary, to prove his suit as well as 
the judgment, is to put the proceedings of that court on no 
lower footing than we would those of the superior court. And 
we cannot reasonably be expected to put them on a higher 
footing. It seems to us enough to presume in favor of any 
court, that its proceedings duly commenced, were conducted 
with regularity and supported by such evidence as the law re- 
quired, without going farther and presuming, from a judgment 
which does not recite any suit, that there was, in fact, such a 
suit as there ought to have been. We are aware that where 
the simple.fact of a judgment is in question, the pleadings 
need not be shown: 1 Greenleaf on Ev., section 511; but it 
is otherwise where the party intends to avail himself of the 
judgment as an adjudication upon the subject matter: Ibid. 
So far from the face of the order raising a presumption that 
the prior proceedings ordained by statute were had, we think 
it is strongly suggestive that they were not had. To test this 
it is only necessary to read the order with some care. 
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4. The tax returns of 1871, made by the guardian, as such, 
showed money and solvent debts then in his hands amounting 
to $4,500 00. This was proper evidence to charge him and 
his securities, a demand having, by other evidence, been shown 
upon him after the ward became of age and before this suit 
was brought. 

5. The account in favor of the guardian, admitted to be 
correct, for $1,543 98, would not absorb the principal and in- 
terest due from the guardian in excess of the $3,000 00 bond. 
We can, therefore, see no reason why that account should go 
in reduction of the recovery on the bond. We do not think 
the verdict was contrary to law or to evidence, or that the 
court erred in any respect in favor of the plaintiff. It did 
err finally against the plaintiff by granting a new trial, and 
we reverse that judgment, and leave the verdict of the jury 
to stand. 

Judgment reversed. 


S. K. Tayztor & Company, plaintiffs in error, vs. STEPHEN 
CLARK et al., defendants in error. 


A trustee has no authority to create a lien upon the property of ‘the trust es- 
tate, or the crops to be made thereon, for supplies furnished with which to 
make such crops, 

Trusts. Lien. Before Judge CuarK. Sumter Superior 

, Court. April Term, 1875. 


Reported in the decision. 


JoHN R. Worrit, for plaintiffs in error. 


C. F. Crisp; J. ANSLEY; GEorGE W. Wooten, for de- 
fendants. 


WARNER, Chief Justice. 


This was a claim case. The plaintiffs having foreclosed 
several crop liens which had been levied thereon, the same 
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was claimed by different claimants. By consent of parties, 
the several cases were consolidated and tried together. The 
crop liens were created by the defendant as the trustee of 
Mrs. Darley, a married woman, under a marriage settlement 
deed executed in 1857. On the trial of the case, the claim- 
ants objected to the introduction of the crop lien fi. fas. in 
evidence on the ground that the trustee had no authority to 
create said liens, which objection the court sustained and dis- 
missed the levies, whereupon the plaintiffs excepted. 

It appears from the evidence in the record that the supplies 
furnished by the plaintiffs, for which the liens were created, 
were furnished for the benefit of the trust estate, so as to enable 
the cestui que trusts to make a crop thereon for the year 1874 ; 
and the question is, whether a trustée is authorized by law to 
create a lien upon the property of the trust estate, or the crops 
to be made thereon, for that purpose? The 2335th section of 
the Cotle declares that “trustees are not authorized to create 
any lien upon the trust estate except such as are given by 
law.” Weare not aware of any law in this state that gives 
to trustees the authority to create a lien upon the property of 
a trust estate. It was insisted on the argument that, under 
the 1978th section of the Code, that liens of the description 
mentioned in the record might be created upon such terms as 
may be agreed on by the parties would include trustees under 
the term “parties.” The term “ parties,” as mentioned in that 
section of the Code, must be understood to mean such parties 
only as are authorized by law to make such agreements, and 
not such parties as are expressly forbidden by law to make 
them. If the supplies were furnished by the plaintiffs for the 
use and benefit of the trust estate, that estate is liable there- 
for, and their remedy to enforce the payment of their claims 
against the trust property is provided for by the 3377th to the 
3382d sections of the Code, inclusive. Whilst it does not affirm- 
atively appear from the record before us that any special inju- 
ry would result to the trust estate by enforcing the collection 
of the crop liens created by the trustee on the property there- 
of, still we are not prepared to say that the statute which pro- 
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hibits trustees from creating any lien upon the property of 
the trust estate, except such as are given by law, is not a wise 
and salutary statute. But, as a court, we can have nothing 
to do with the wisdom or expediency of the statute; our 
plain duty is to enforce it, and at some other time, and on 
some other occasion, the efficacy and wisdom of its provisions 
will doubtless be made manifest. We find no error in the 
ruling of the court on the statement of facts disclosed in the 
record, 
Let the judgment of the court below be affirmed. 


Moses G. RENEW, plaintiff in error, vs. Ropert J. REDDING 
assignee, defendant in error. 


1, Where the affidavit upon which a distress warrant was based, alleged that 
the defendant was indebted to the plaintiff $1,232 50 for rent, and the evi- 
dence was to the effect that the defendant contracted to pay a certain num- 
ber of bales of cotton, which was shown to be worth the sum aforesaid, 
there was not such a variance as to require a non-suit, 

2. The discretion of the court below in imposing the payment of costs on a 
party seeking to amend his pleadings, will not be controlled unless abused. 

3. Where rent is contracted to be paid in cotton, a distress warrant lies there- 


for. 
4. Notwithstanding errors in the charge of the court, as the verdict did sub- 


stantial justice, a new trial will not be ordered, 


Landlord and tenant. Pleadings. Evidence. Amend- 
ment. Costs. Practice in the Superior Court. New trial. 
Before Judge Clark. Schley Superior Court. October Ad- 
journed Term, 1874. 


Reported in the decision. 
Joun R. Worriti; W. A. HAWKIns, for plaintiff in error. 


ALLEN Fort; Hupson & WALL, for defendant. 
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WaRNER, Chief Justice. 


This was a distress warrant for rent sued out by the plain- 
tiff against the defendant, in which the plaintiff alleged that 
the defendant was indebted to him the sum of $1,232 50, be- 
sides interest, for rent, which was due and unpaid. The de- 
fendant filed his counter-affidavit under the statute, and the 
issue thus formed came on for trial, when the jury found a 
verdict’in favor of the plaintiff for the sum of $827 50. The 
defendant made a motion for a new trial on the several grounds 
therein set forth, which was overruled by the court, and the 
defendant excepted. 

It appears from the evidence in the record that on the 12th 
of December, 1871, the parties entered into a written contract, 
in which it was stipulated that they were to farm together for 
the year 1872 on the plantation of the plaintiff, according to 
the terms and stipulations as therein set forth. It also ap- 
pears from the evidence that in February or March, 1872, the 
parties made a new verbal contract in relation to the rent to 
be paid under the first written contract, whereby the defend- 
ant agreed to pay the plaintiff fourteen and one-half bales of 
cotton for the rent of the land; that the fourteen and one- 
half bales of cotton, when the distress warrant was taken out 
in October, 1872, was worth the amount claimed in the dis- 
tress warrant, which was $1,232 50. 

1, One of the errors complained of is, that the court re- 
fused to non-suit the plaintiff on motion of defendant, on the 
ground of variance between the evidence of the plaintiff as a 
witness, and the allegations in the distress warrant. The al- 
legation in the distress warrant is, that the defendant was in- 
debted to the plaintiff in the sum of $1,232 50, besides inter- 
est, for rent. The evidence was that under the new contract 
made in February or March, the defendant was to pay the 
plaintiff fourteen and a half bales of cotton for the rent of the 
land, and that the same was worth the amount distrained for, 
and the amount distrained for was $1,232 50. There was no 
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error in overruling the motion for a non-suit on the ground 
of variance, 

Whether the conrt erred in sustaining the plaintiff’s demur- 
rer to the defendant’s pleas of recoupment or not, we cannot 
determine, inasmuch as the pleas are not in the record for our 
inspection. 

2. In relation to the error complained of in refusing to al- 
low the defendant to put in a second amendment to his pleas 
unless he should pay the costs, the judge certifies that consid- 
able delay had occurred during the trial by the defendant’s 
filing a long amendment to his plea called a plea of recoup- 
ment, and during the further progress of the trial of the case, 
another amendment was proposed ; the court required the pay- 
ment of costs as to the second proposed amendment, but not 
as to the first amendment which had been allowed. This was 
properly a matter within the discretion of the court, accord- 
ing to the provisions of the 3482d section of the Code, and 
we will not control the exercise of it in this case, nor in any 


other, unless there has been a gross and flagrant abuse of that 
discretion. 


3. Whether the plaintiff would have been entitled to his 
remedy by distress warrant or not, under the original written 
contract, he was clearly entitled to it under the new contract 
as proved by the evidence in the record, if the jury believed 
the plaintiff’s evidence. It is true, the evidence was conflict- 
ing in relation to that point in the case, but that was a ques- 
tion for the jury. 

4, The verdict is $405 00 less than the plaintiff’s demand ; 
that is to say, the jury reduced the plaintiff’s claim that much, 
though it is somewhat difficult to see upon what grounds, as 
the defendant’s evidence fails to show what amount he was 
damaged by the plaintiff’s failure to furnish cotton seed, or 
otherwise; but that is a matter about which the defendant has 
no cause of complaint. Although there may have been some 
errors in the charge of the court, still, we think that the ver- 
dict did substantial justice between the parties, at least the 


defendant has no just cause of complaint under the evidence 
VOL, LVI. 21. 
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in the record, and as the court below was satisfied with the 
verdict we will not interfere to disturb it. 
Let the judgment of the court below be affirmed. 


Henry Balt ey et al., plaintiffs in error, vs. Tae STATE OF 
GeoratA, defendant in error. 


When six persons are indicted together for burglary, four as principals in the 
first, and two as principals in the second degree, and all the goods stolen 
on the occasion of the burglary have been found in the. possession of one 
of the four, and the only witnesses who connect the other three (those on 
trial) with the offense, are the two principals in the second degree, who 
avow their own guilt, and who, though agreeing on all the proximate facts, 
contradict each other in respect to several remote circumstances, and two of 
the accused on trial prove an a/idz by one witness, and the third, besides 
being shown to be a person of good character, establishes an a/iéz by four 
witnesses, a verdict of guilty is contrary to evidence, and a new trial should 
be granted. 


Criminal law. Burglary. Accomplice. New trial. Be- 
fore Judge UNDERWooD. Floyd Superior Court. July Ad- 
journed Term, 1875. 


Reported in the opinion. 

Dasney & Foucur, for plaintiffs in error. 

C. F. CLEMENTS, solicitor general, for the state. 
BLECKLEY, Judge. ‘ 


Three of six defendants in the same indictment were tried 
for burglary. The witnesses to connect them with the offense 
were two of those not on trial, which two were charged as 
principals in the second degree. They testified positively to 
‘the participation of the others in the burglary; and while 
they were fully corroborated by other witnesses as to the fact 
that a burglary was committed, and as to some of the circum- 
stances that attended it, there was no corfoboration of their 
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testimony as to the fact that their three co-defendants then on 
trial, were concerned in it. No circumstance, whatever, im- 
plicating these three, or any one of them, was otherwise proved. 
There was nothing else to cast the slightest suspicion upon 
them. All the goods missed from the house by the owner 
were found in the possession of that one of the defendants 
who was neither upon trial nor a witness. 

In giving their evidence, the two accédmplices avowed their 
own presence, and admitted that they kept watch while the 
others broke the house, entered it, and brought out the goods, 
They gave, substantially, the same account of the whole crim- 
inal transaction, but differed from each other in several par- 
ticulars connected with other incidents and occurrences of the 
night whilst they were together. 

Without going into the question discussed in Childers vs. 
The State, 52 Georgia Reports, 106, touching the difference 
between corroboration generally and corroboration upon the 
particular fact on which the whole pressure of the case rests— 
a question which divided the court as then constituted—we 
are of opinion that, in the present case, the inherent weakness 
of accomplice-testimony was made still more feeble by contra- 
dictions between the two witnesses as to minor matters, in 
which, if they had been truthful, they ought to have agreed. 
As a specimen of their divergence a stngle instance may be 
given, among several, which the record exhibits: After the 
burglary the witnesses proceeded on their travels to get a dog. 
One of them says they got the dog about midnight and 
started back; that when they started back with the dog they 
thought they would take a hunt, but the dog ran away from 
them, and they got lost and made up a fire, and staid in the 
woods until about ten o’clock next day. The other says they 
did not get the dog until next morning, and did not start 
back that night nor go hunting. Agreement between the 
two as to all the details of the burglary, and the want of such 
agreement as to the subsequent occurrences of the night, 
would seem to give room for thinking that these persons pos- 
sessed inventive faculties and are not indisposed to exercise 
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them. But the prisoners on trial defended by setting up an 
alibi. They proved themselves to have been at home, two of 
them by one witness, with some appearance of corroboration 
by another, and one of them by four witnesses. There was 
also evidence that this last was a man of good character. 
The trial took place within a week after the burglary, and on 
that account there was less than the usual danger of mistake by 
the witnesses as to time. Allowing for every uncertainty in 
that respect, we think the case made out by the state through 
the tainted evidence of avowed accomplices was met and over- 
come. The verdict was contrary to the evidence, and the 
judgment of the court refusing a new trial is, on that ground, 
reversed. 
Judgment reversed. 


RoBert M. Gunsy, plaintiff in error, vs. GEORGE H. THomp- 
SON, defendant in error. 


1, This court will not interfere with the discretion of the chancellor in grant- 
ing injunctions and appointing receivers, unless some rule of law or well- 
established principle of equity has been violated, 

2. When the vendee of property is insolvent and is receiving the rents and 
profits, the vendor having retained the title to secure the payment of the 
purchase money, a receiver will be appointed to take charge of the prop- 
erty, and to hold the proceeds thereof until final decree. 


Injunction. Receiver. Before Judge JAMES JOHNSON. 
Muscogee County. At Chambers, June 5th, 1875. 


Thompson filed his bill against Gunby and Ellis & Harri- 
son, making, in brief, the following case: 

On August Ist, 1866, one George Hargraves agreed to con- 
vey to R. M. Gunby and D. L. Booker lot number sixty-two, 
in the city of Columbus, for $15,000 00, one-fourth to be paid 
cash, the remainder in five years, with interest payable annu- 
ally. When one-fourth of the purchase money should be 
paid and a mortgage on the property given to secure the bal- 
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ance, Hargraves was to convey it to Gunby and Booker in 
fee simple. On October Ist, 1866, Gunby took possession of 
the premises with the consent of Hargraves, but without per- 
forming his part of the contract, nor has he ever done so, 
Booker, in the meantime, released his interest toGunby. On 
October Ist, 1872, Gunby made an agreement with Thomp- 
son, in which, after reciting the previous contracts between 
Hargraves, Booker and Gunby, and between Hargraves and 
Thompson, and payments made by Gunby, amounting to 
$4,475 50, he promised to pay to Thompson, by the Ist of 
October, 1873, the balance due on the property, and receive 
a deed to the same; or in default of this to deliver posses- 
sion to Thompson, and to relinquish all right thereto. Gun- 
by failed either to pay the money or to deliver possession. 
On the lot were a dwelling house, out-houses, and a store- 
house. About October 1st, 1874, Gunby delivered posses- 
sion of all the premises except the store-room, which he re- 
fused to release. He reeeived rent for the lot during the years 
1873 and 1874, only paying a part of it to Thompson. About 
October Ist, 1874, he rented the store-room to Ellis & Har- 
risou. Finding them in possession, complainant requested 
them to pay the rents to him, which they refused to do on the 
ground that Gunby was their landlord. Gunby and Ellis & 
Harrison are insolvent, and complainant prays that Ellis & 
Harrison be enjoined from paying the rents to Gunby; that 
Gunby be compelled to perform the contract by releasing the 
store-house; and that, in the meantime, a receiver be appvint- 
ed to take charge of the property and to collect the rents 
pending the litigation, 

The answer of Gunby was, substantially, as follows: 

He admits the contraets between Gunby, Booker and Har- 
graves; says the property was purchased for H. C. Mitchell 
& Company, a firm composed of H.C. Mitchell, R. M. Gun- 
by and R. B. Gunby; they expended a large amount of money 
in improving it; they, and not Gunby alone, took possession, 
with the consent of Hargraves. Hargraves offered to make 
a deduction of $2,000 00 from the amount due if the time of 


° 
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payment was anticipated. They were about to raise the money 
through an insurance company, when Thompson proposed to 
purchase from Hargraves and give them time. To this they 
agreed, and the contract between Thompson and Gunby was 
made with that understanding. Thompson did not demand 
possession on October Ist, 1873, nor were the premises deliv- 
ered to him, but indorsed notes for the rent, to be applied to 
defendant’s indebtedness. 

The answer of Ellis & Harrison was, in brief, as follows: 
They rented the store from R. B. Gunby & Company, suc- 
cessors to H. C. Mitchell & Company, and gave negotiable 
notes for the payment of rent. They hold under this contract 
and are ready to take up their notes upon presentation. 

The case made by complainant’s bill was supported by 
three affidavits. 

Upon the hearing an injunction was granted and a receiver 
appointed as prayed for. To this judgment Gunby excepted. 


R. J. Moses; THornton & Grimes, for plaintiff in error. 


IncraM & CRAWFORD; JAMES JOHNSON, for defendant. 


Warner, Chief Justice. 


This is a bill filed by the complainant against the defend- 
ants, praying for a specific performance of a written contract 
for the possession of a certain described store-house in the city 
of Columbus, and also praying for an injunction and the ap- 
pointment of a receiver pending the litigation, on the ground 
that the defendants are insolvent and unable to respond in 
damages for the rents and profits of said store-house, which is 
worth $50 00 per month. Upon the hearing of the applica- 
tion for the injunction and the appointment of a receiver as 
prayed for, the chancellor, after considering the allegations in 
the complainant’s bill, the answers of the defendants and the 
affidavits read at the hearing, granted the injunction and 
appointed a receiver to take possession of the property and 
rent out the same, and collect the rents, subject to the order 
of the court, whereupon the defendants excepted. 
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There is nothing in this case to take it out of the general 
rulings of this court that it will not interfere to control the 
discretion of the chancellor in granting injunctions and ap- 
pointing receivers unless some rule of law or well established 
principle of equity has been violated. This case comes within 
the principle recognized and decided during the present term, 
in the case of Tufts vs. Little, not yet reported. 

Let the judgment of the court below be affirmed. 


Denman & Bice, plaintiffs in error, vs. THE CHEROKEE 
Iron CoMPANy, defendant in error. 


A contract for the production of charcoal being that the producers were to 
deliver a definite quantity of good merchantable coal each day for a period 
of seven months, and that the consumer was to receive it at the pits, “in 
the basket,’’ and hau! it to the furnace, where it was to be measured and 
credited to the producers, at six cents per bushel, on their account for cash 
advances, it was the right of the producers to draw the coal from the pits 
at the rate requisite to make the stipulated delivery daily; and if the con- 
sumer failed to receive and haul at the like rate, any depreciation in quality 
or diminution in quantity occurring by exposure to weather, would be at 
his risk. It follows, that so long as the cash advanced to the producers 
was largely in excess of the value, at contract price, of all the coal drawn 
from the pits, the producers would have no reason to abandon or rescind 
the contract, or to sue for a breach in not hauling the coal away—more es- 
pecially, if the consumer had never signified any positive determination 
not to bear the loss occasioned by destruction or depreciation from weather. 


Contracts. Before Judge Bucuanan. Polk Superior 
Court. August Term, 1875. — 


Reported in the opinion. 


Worrorp & Minner; Buance & Krve, for plaintiffs in 
error. 


WaRrREN AKIN, for defendant. 
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BLECKLEY, Judge. 


The plaintiffs sued the defendants, alleging the breach of 
a written contract. The defendant denied the breach, and 
pleaded, both as recoupment and set-off, over-payments made 
to the plaintiffs in performing the contract. The trial resulted 
in a verdict against the plaintiffs for over $500 00. They 
made a motion for a new trial, and it was refused. 

The subject of the contract was charcoal, which the plain- 
tiffs were to burn, and the defendant was to receive. The 
defendant undertook to furnish money to pay for chopping 
the wood; to furnish the requisite supply of water; to furn- 
ish quarters at the colliery for all the laborers; and “to pay 
for all coal delivered at the furnace bank, at the rate of six 
cents per bushel, the same to be measured at the furnace bank.” 
The plaintiffs, on their part, undertook to make for the de- 
fendant a good merchantable article of coal, not using more 
than three cords of wood to one hundred bushels; also, “in 
the delivery of the coal, not to send over one-tenth in brand, 
the brands not to exceed eighteen inches;” and “to deliver 
eighteen hundred bushels coal per day, from the 1st June to 
the Ist January, provided the wood can be cut, each bushel 
to contain twenty-seven hundred inches.” It was stipulated 
that the plaintiffs were “to be charged with all money ad- 
vanced for the benefit of the colliery ; and the coal to be cred- 
ited to their account, at the rate of six cent per bushel when 
they send it in; the coal to be received in the basket at the 
hearth.” 

By the “hearth,” as explained by the evidence, was meant 
the hearth of the pits; the furnace bank, where the coal was 
to be measured, was at defendant’s iron works. It was proved 
that the hauling was to be done by defendant, but when to 
be done, did not appear, further than can be collected from 
the terms above quoted from the within contract. The ques- 
tions made before us, in the argument, were, how is the con- 
tract, in so far as it bears upon that point to be construed, 
and what consequences flow from such construction. 
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The plaintiffs contend that the defendant was bound to 
haul as fast as the coal was drawn from the pits, up to eight 
hundred bushels per day, the quantity which they stipulated 
to deliver. They say they were forced to abandon the con- 
tract, and thereby sustained damage, because the defendant 
would not haul at that rate, when pits were ready for the 
process of drawing. 

Evidence was submitted, on the trial, to the effect that about 
twenty-eight hundred bushels were destroyed by reason of not 
being hauled in time; that when coal stands a week after it is 
ready for drawing, each kiln will lose one hundred bushels per 
day ; that if drawn and exposed to the weather, it will remain 
merchantable only a few days, will commence to lose after four 
or five days, lose constantly, and become worthless; and that 
when plaintiffs withdrew from the work, they had several 
kilns burning and several ready to draw. 

The contract, taken all together, contemplates continuous 
co-operation between the parties in executing its terms. In- 
asmuch as the coal was to be measured at the furnace bank, 
the defendant was bound not to suffer any delay in transport- 
ing it thither that would be necessarily injurious to the plain- 
tiffs. But itis clear that so long as the plaintiffs were over- 
paid by cash advances which the defendant had made to them, 
for all the coal which they had drawn from the pits and made 
ready for “ the basket,” they were not injured. As the coal 
was to be received at the hearth, in the basket, and so 
much each day, the loss to it by weather, after preparation for 
the basket, at that rate, would be the defendant’s loss. The 
plaintiffs had a right to proceed upon that theory, and ought 
so tohave proceeded. The stipulation for measurement at the 
furnace banks, rather than at the hearth, was most probably for 
the defendant’s benefit. It was not material to the plaintiffs 
where it was measured. The basket, as the evidence shows, con- 
tained about two bushels. It might have been used to meas- - 
ure the quantity of each day’s supply, as though the defendant 
had been there to receive it. If any special expense had been 
incident to this mode of measurement, the same would have 
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been chargeable to defendant, but it does not appear that such 
would have been the case. There was no question of room 
for storage, as the pits were in the woods. 

When the plaintiffs abandoned the work they had quite a con- 
siderable sum of money which the defendant had advanced to 
them in excess of all the coal they haddrawn. It was enough 
to pay for all the coal left in the pits and for some wood and 
other property left, the benefit of which the defendant got on 
taking possession. Over and above all these items, there was 
a balance of between $500 00 and $600 00, for which the 
verdict in the present case was rendered. The only possible 
doubt as to the verdict, is whether it should not be reduced to 
the extent of the value of the coal lost by reason of delay to 
haul ; that is twenty-eight hundred bushels at six cents per 
bushel, $168 00. It does not appear clearly from the evi- 
dence whether that loss occurred on coal drawn or undrawn. 
We rather think the latter is true, and therefore, that it was 
properly disallowed by the jury. 

Judgment affirmed. 


THE BRUNSWICK AND ALBANY RAILROAD CoMPANY, plain- 
tiff in error, vs. A. D. GALE, defendant in error. 


A railroad company is bound to exercise extraordinary diligence for the pro- 
tection of passengers; but this done, it is not liable for injuries sustained. 


Railroads. Diligence. Before Judge Hatt. Worth Su- 
perior Court. October Term, 1875. 


Reported in the decision. 


WarrEN & Hosss, for plaintiff in error. 


D. H. Pore, for defendant. 
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Warner, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover damages for alleged injuries sustained by him as a 
passenger on its railroad, caused by the alleged careless and 
negligent conduct of the defendant’s agents. On the trial of 
the case, the jury, under the charge of the court, found a ver- 
dict in favor of the plaintiff for $2,000 00. The defendant 
made a motion for a new trial on the several grounds therein 
set forth, which was overruled by the court, and the defend- 
ant excepted. 

It appears from the evidence in the record that the in- 
jury complained of was caused by the car of the defendant 
being thrown off its railroad track, in which the plaintiff 
was a passenger; that the train was on schedule time when 
the accident occurred, and was running about fifteen miles 
an hour down grade; that it was in the night, and in turn- 
ing a short curve in the road, the train ran over a large bull 
on the track and was thrown off; that the head-light, owing 
to the curve in the road, did not enable the engineer to see 
the bull on the track in time to stop the train so as to prevent 
the accident ; that as soon as the engineer saw.the bull on the 
track he put on brakes and endeavored to stop the train, but 
was unable to do so. The plaintiff did not hear the whistle 
blow to put on brakes, though at the time he was in the pas- 
senger car engaged in a lively conversation with other per- 
sons. Pope and the plaintiff testified that a short time before 
the trial they were at Valdosta, on the track of the Atlantic 
and Gulf Railroad, at night, and looked to see how far an 
object could be seen on the track in front of the head-light of 
an engine, and could see for two or three hundred yards very 
plainly. The defendant, as a carrier of passengers, was bound 
to have exercised extraordinary diligence in behalf of itself 
and its agents for the protection of the lives and persons of its 
passengers, but was_ not liable for the injury done to the plain- 
tiff after having used such diligence: Code, section 2067. When 
the plaintiff proved that he was injured as a passenger on the 





324 SUPREME COURT OF GEORGIA. 


The Brunswick and Albany Railroad Company vs. Gale. 





defendant’s road, the presumption of the law was against the 
defendant that he had been so injured by its negligence, or that 
of its agents, and it was incumbent on the defendant to re- 
but that legal presumption by evidence that it exercised ex- 
traordinary diligence to prevent the accident which caused 
the injury to the plaintiff; that is to say, that it exercised 
that extreme care and caution which prudent and thought- 
ful persons use in securing and preserving their own prop- 
erty. These principles of law the court gave in charge to 
the jury, and the question is, whether the verdict, under 
the evidence, was not contrary to the charge of the court, 
and therefore contrary to law. Assuming that the court 
charged the jury correctly as to the law, what is there in the 
evidence contained in the record, which impeaches or contra- 
dicts the testimony of the four witnesses who state that the 
accident was unavoidable, and could not have been prevented 
by the exercise of extraordinary diligence on the part of the 
defendant, under the circumstances connected with the injury 
of which the plaintiff complains. If the four witnesses who 
testified for the defendant swore the truth (and their testi- 
mony is not impeached or contradicted,) then the accident was 
unavoidable, and rebutted the legal presumption of any neg- 
ligence on the part of the defendant, either slight or other- 
wise, and therefore the defendant was not liable, under the 
law, to the plaintiff for the injury complained of. The evi- 
dence of the four unimpeached and uncontradicted witnesses 
for the defendant is, that owing to the curve in the road, the 
engineer could not have seen the bull on the track of the 
road in time to have stopped the train, so as to have avoided 
the accident. The statement of the plaintiff that the engi- 
neer said that he thought the engine would have knocked the 
bull off the track, does not disprove the truth of the state- 
ment that the accident was unavoidable. Nor does the state- 
ment of Pope and the plaintiff, as to their observations at 
Valdosta, on the Atlantic and Gulf road, affect the question ‘as 
to the liability of the defendant at the time of the accident 
complained of on its road, even if that testimony was legally 
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admissible, had it been objected to at the trial. If the acci- 
dent which caused the injury to the plaintiff, could not have 
been prevented by the exercise of extraordinary diligence on 
the part of the defendant, then it is not liable therefor under the 
law, and inasmuch as four unimpeached and uncontradicted 
witnesses swear that the accident was unavoidable, and _ their 
testimony being corroborated by the facts and circumstances 
connected with the transaction, the verdict was contrary to 
law, the legal presumption of negligence on the part of the 
defendant having been rebutted by unimpeached and uncon- 
tradicted evidence as disclosed in the record. Besides, there 
is evidence of witnesses who were present at the time the ac- 
cident occurred, who state that the pliantiff did not then ap- 
pear to be hurt much, and one witness states that he then 
said that those in charge of the train had acted nobly. 
Let the judgment of the court below be reversed. 


Exvisau E. Jones, plaintiff in error, vs. CHARLES G. JANES, 
administrator, defendant in error. 


On land conveyed in 1870, the vendor, or one holding the notes given for the 
purchase money, has no lien for payment; nor, after death of the vendee, 
has such creditor any priority of payment, out of the land or its proceeds, 
over other creditors by promissory notes, etc. 


Vendor and purchaser. Lien. Distribution. Before Judge 
Unpverwoop. Polk County. At Chambers. December 24th, 
1875. 


Reported in the opinion. 


Worrorp & MILNER, for plaintiff in error. 
L. G. JANEs, by brief, for defendant. 


BLECKLEY, Judge. 


This bill was by the bearer of certain notes given for the 
purchase money of land, in 1870, against the administrator 
of the vendee. The injunction prayed for and refused, was 
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to restrain the administrator from selling the land for the pur- 
pose of paying debts generally, and until a judgment could be 
obtained against him ina pending suit on the notes. The bill 
asserts a lien upon the land, and denies the right of other 
creditors to share in it as a fund for the payment of debts, un- 
til the purchase money is all discharged. 

It is not pretended that the land was not conveyed to the 
vendee by absolute deed. The vendor’s lien was abolished 
by the Code, and this transaction was long after the Code was 
adopted. If, therefore, this bill were by the vendor, or if the 
bearer of the notes be admitted to have all the vendor’s rights, 
no lien could be recognized as existing by implication of law. 
And none is alleged as existing through express contract, by 
mortgage or otherwise. 

The bill fails to disclose any legal or equitable right to pri- 
ority in the distribution of any of the assets of the intestate’s 
estate. This debt takes rank, not by its consideration, but 
simply by the form in which the intestate left it—that of 
promissory notes: Code, sections 1997, 2533. 

Judgment affirmed. 


JoHN M. JoHNSON ef al., plaintiffs in error, vs. WycuHeE S. 
JACKSON, administrator, et al., defendants in error. 


[Jackson, Judge, being related to the parties plaintiff in error, did not preside. ] 


1, If foreign executors or administrators come within the jurisdictional limits 
of this state they are liable to be sued here by creditors, or to be brought 
to an account by legatees or distributees. 

. The assets of the deceased should be applied to the payment of debts, or 
be distributed amongst the next of kin, by the courts of this state, accord- 
ing to the law of the state where such representatives were appointed. 
This is the comity of states as recognized by the gth section of the Code. 
By WARNER, Chief Justice. 

. If an administrator, appointed in Alabama, together with the securities on 
his bond, become residents of this state, they are liable to be sued here on 
a decree rendered in this state on a bill filed by the distributees for an ac- 
count and settlement, By the court. 
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Administrators and executors. Jurisdiction. Bonds. Venue. 
Comity. Before Judge BucHANAN. Troup Superior Court. 
November Term, 1875. 


Reported in the decision. 


B H. Bienam; Jackson & LumpkKIn, for plaintifis in 
error. 


F. M. Lonerey, for defendants. 


Warner, Chief Justice. 


This was an action brought by the plaintiffs as the heirs 
and distributees of H. T. Erwin, deceased, against Wyche 8. 
Jackson, administrator of said Erwin, and his securities on 
his administration bond, in the county of Troup, all the de- 
fendants being alleged to be of said county, except Jones, who 
is alleged to be of the county of Baker in this state. The 
plaintiffs allege in their declaration that Jackson was appoint- 
ed administrator on Erwin’s estate by the probate court of 
Chambers county, in the state of Alabama, in the year 1859, 
and then and there the defendants executed the bond sued on, 
conditioned for the faithful performance of his duty as such 
administrator. The plaintiffs also allege that as such admin- 
istrator he possessed himself of the estate of said Erwin of. 
the value of $75,000 00, and has wasted and appropriated the 
same to his own use. The plaintiffs also allege that they 
brought suit in the superior court of Troup county against 
said Jackson, as administrator aforesaid, for an account and 
settlement, and obtained a decree against him for the sum of 
$1,596 95, besides interest and costs, in that court; that no 
part of said decree has been paid; that a fieri facias has been 
issued thereon, and a return of nulla bona has been made 
thereon by the sheriff of Troup county; all of which the 
plaintiffs allege as a breach of his bond, and now seek to re- 
cover the amount of said decree from the defendant and his 
securities on his aforesaid administration bond. The defend- 





328 SUPREME COURT OF GEORGIA. 


Johnson ef a/. vs. Jackson ef ad. 


ants demurred to the plaintiff’s declaration, and made a mo- 
tion to dismiss the plaintiffs’ action on the ground that the 
superior court of Troup county had no jurisdiction of the 
case, which demurrer and motion the court sustained, and the 
plaintiffs excepted. 

There was no point made that the defendants had not been 
regularly served with process as required by the laws of this 
state. ° 

1. The question made and insisted on here was, that the 
court had no jurisdictiow of the case because the administra- 
tor had been appointed by the probate court of the state of 
Alabama, -and that the bond sued on had been taken by that 
court in that state, and must be sued on there, and could not be 
sued on in the courts of this state, although the defendants 
might be personally liable to be sued here. Whatever may 
have been the decisions of the other courts in relation to the 
question of jurisdiction in this class of cases, (and it is conceded 
they are conflicting,) still, if it was an original question in 
this court, I should hold that it was controlled by the consti- 
tution and laws of this state, so far as our own courts are con- 
cerned. By the constitution, the superior courts of this state 
have jurisdiction of all civil cases, except as therein other- 
wise provided. Thesovereignty and jurisdiction of the state, 
and the laws thereof, extend to all persons while within its lim- 
its, whether as citizens, denizens or temporary sojourners: Code, 
section 21. A citizen of another state passing through this 
state may be sued in any county thereof in which he may 
happen to be at the time when sued: Code, section 3416. 
The provisions of the law are general and indude executors 
and administrators as well as all other persons; there is no 
exception made in favor of executors and administrators, or 
securities on their bonds. If they come within the jurisdic- 
tional limits of the state, they may be sued in any county in 
the state in which they may happen to be at the time when 
sued. The policy of the state is to furnish her own people 
with a remedy to recover their rights in her own courts, with- 
out compelling them to go into a foreign jurisdiction to ob- 
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tain their lawful and just claims. These principles were fully 
recognized by this court in Mazxwell vs. Seymour, Fannin & 
Company, 30 Georgia Reports, 440, in which it was held that 
all persons within the limits of 4 government, whether their 
residence be deemed permanent or temporary, are to be deemed 
so far citizens or subjects thereof, as that the right of juris- 
diction, civil and criminal, will attach to such persons. 

2. When a foreign executor or administrator is sued in the 
courts of this state, the nature and extent of his liability will 
depend upon the laws of the state or country where he de- 
rived his authority to administer the assets of the decedent, 
The assets of the deceased should be applied in the payment 
of debts, or be distributed among the next of kin, by our 
own courts, according to the law of that state or country, in 
the same manner as if the executor or administrator had been 
sued and called on to account in the courts of that state or 
country, and that is the comity of states as recognized by the 
9th section of the Code, Why should the distributees of the 
deceased, who are citizens of this state, be compelled to go 
into the foreign state of Alabama to obtain their rights, when 
the courts of this state can affurd them the same redress, as 
the courts of that state? Should the courts of this state pre- 
sume that the courts of Alabama are more competent to ad- 
minister the law applicable to the case, and send the plaintiffs 
there for that reason? When a foreign executor or adminis- 
trator comes within the jurisdictional limits of this state, he 
is, in my judgment, liable to be sued here by the distributees 
of the estate which he represents, and to be made liable to the 
same extent as he would be liable according to the laws of 
the state in which he was appointed, and not otherwise. In 
what I have said, I have only expressed my individual opin- 
ion, and not that of the court. 

3. But assuming the general rule to be, that an executor or 
administrator cannot be sued out of the state in which he 
was appointed, the special facts of this case, in our judgment, 
take it out of that general rule. It appears from the allega- 
tions in the plaintiff’s declaration, that Jackson, the adminis- 

VOL. LVI, 22. 
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trator, has been sued by the plaintiffs and called on to account 
in that capacity, in the superior court of this state, and a de- 
eree rendered against him establishing the fact that he has 
wasted and appropriated to his own use the assets of his in- 
testate’s estate, to the amount of $1,596 95. The plaintiffs 
also allege that the defendants are all residents of this state. 
The 2034th seetion of the Revised Code of Alabama declares 
that “any bond given by executors or administrators, as such, 
may be sued or proceeded on in the name of any party ag- 
grieved, until the whole penalty is exhausted.” The plain- 
tiffs have been aggrieved as they allege by a breach of the ad- 
ministrator’s bond,.and seek their remedy thereon against the 
defendants, who.are alleged to be residents here, in the courts 
of this state. The 3250th section of our Code declares that 
for every right there shall be a remedy, and every court hav- 
ing jurisdiction of the one, may, if necessary, frame the other. 
That the plaintiffs have a right to recover against the defend- 
ants, according to the allegations in their declaration, in some 
court, is indisputably true. They cannot sue the defendants 
in Alabama for the simple reason, as it appears on the face of 
the plaintiffs’ declaration, that they are not there to be sued, 
but are residents in this state where they are sued. It was 
suggested on the argument, that to allow the defendants to be 


sued in this state and a recovery had against them here, would 
have the effect to withdraw the assets of the estate from the 


state of Alabama, and defeat the claims of creditors there. 
The reply to that suggestion is, that the plaintiffs, as distribu- 
tees, would not be entitled to recover in the courts of this state 
any more than they would in the courts of Alabama, until all 
the intestate’s debts were paid, and the decree rendered against 
him, as set forth in the plaintiffs’ declaration, established the 
fact, so far as the administrator himself is concerned, that he 
has wasted and appropriated to his own use the sum of $1,596 
95 after the payment of his intestate’s debts, which amount 
the plaintiffs are now seeking to recover from the administra- 
tor and his securities on his administration bond, in the courts 
of this state, of which the defendants are residents, as appears 
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on the face of the plaintiffs’ declaration, and which was de- 
murred to for want of jurisdiction. It appears on the face of 
the plaintiffs’ declaration, that the administrator and his se- 
curities were within the jurisdiction of this state, and that the 
administrator has in his own pocket, or is presumed to have, 
the sum of $1,596 95, belonging to said estate, which he has 
wasted and appropriated to his own use, and to which the 
plaintiffs are entitled as distributees of the deceased intestate. 
In our judgment, the court erred in sustaining the defendants’ 
demurrer for want of jurisdiction of the court and in dismiss- 
ing the plaintiffs’ action. 
Let the judgment of the court below be reversed. 











THE SAVANNAH AND CHARLESTON RarLRoap ComPaAny, 
plaintiff in error, vs. DANIEL CALLAHAN et al., surviving 
partners, defendants in error. 


1. The contract price of the whole work was $475,000 00 in bonds; not the 
aggregate amount of the estimates, cither in cash or in bonds at the agreed 
rate. 

2. The estimate cash prices of the work in detail, and the agreed rate at 
which bonds were to be counted when advanced on the estimates, were 
both provisional, and were intended for use in the temporary monthly set- 
tlements only. As the estimates were not to be the ultimate measure of 
compensation, so the agreed rate for the bonds was not to be the ultimate 
measure of their value. 

3. For default in paying bonds, the measure of recovery is the actual value of 
the bonds when they ought to have been paid, with interest thereon. 

4. The stipulation in the contract for retaining ten per cent. of the cash esti- 
mates until the completion of the work, provided that not more than 
$25,000 00 in bonds at par should be retained as security, and in case of fail- 
ure by the contractors to execute the terms of the instrument, then the 
amount so retained to be forfeited to the company, is in the nature of pen- 
alty and not stipulated damages. At all events, time is not so clearly of 
the essence of the contract as that the forfeiture of the whole sum would 
follow solely because the work was not completed by the last day fixed in 
the covenant, though it was completed in about one hundred days there- 
after, and accepted by the company. ‘This construction is favored by the 
fact that a part of the work was to be finished by one time and the balance 
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by another; and, moreover, the contract contained a general safeguard on 
the element of time, which the company voluntarily failed to make use of, 
namely, a power in the chief engineer, in case the work should not be 
prosecuted with proper diligence, so as to insure its completion at the time 
specified, to put on an additional force at the expense of the contractors : 
See 51 Georgia Reports, 348. 

5. As the record contains no sufficient evidence of the actual value of the 
bonds at the time or times of default in making payment, the judgment re- 
fusing a new trial is reversed on terms. 


Contracts. Time. Damages. Before Judge Tompxrns. 
Chatham Superior Court. May Term, 1875. 


Callahan and Drane, as surviving partners of the firm of 
McDowell, Callahan & Company, sued the Savannah and 
Charleston Railroad Company on an account. Their demand 
was set out in different forms in as many different bills of 
particulars, but may be briefly stated as follows: 


I, For balance due on a contract to reconstruct a part of the 
Savannah and Charleston Railroad for the fixed amount of 
$475,000 00 in bonds of the company, of which $430,000 00 
had been paid, leaving unpaid $45,000 00 in bonds, which, re- 
duced to currency at eighty cents in the dollar, amounted to . $36,000 00 
For extra work not included in the contract, 
. For interest accruing on an account current between the par- 


Total, 


The substance of the plea was as follows: 

The work done and materials furnished were under a 
written contract made on May 10, 1869. The agreement of 
McDowell & Callahan was to do the work and furnish the 
material specified by January Ist, 1870, which time was 
afterwards changed by consent of both parties to Decem- 
ber Ist, 1869. They were to be paid at different rates of 
compensation for the various classes of work and materials 
provided for. The company agreed to pay the contractors 
upon and according to monthly estimates of the work done 
and materials furnished, to be made by the engineer of the 
eompany at the rates specified, in the following manner, viz: 
Ninety per centum of the amount of each monthly estimate 
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to be paid in certain bonds of the company, which the con- 
tractors were to receive at the valuation of eighty cents in the 
dollar; and the remaining ten per cent. of the amount of 
each monthly estimate, in bonds, to be reserved by the com- 
pany as security for the performance of the contract, until 
such reservation should amount to $25,000 00 in bonds. 
This reservation of $25,000 00 in bonds was to be finally 
delivered to the contractors upon the performance of their 
part of the contract by the titue and in the manner specified ; 
but to be retained by the company as stipulated damages in 
the event that the contractors should fail to perform by the 
time and in the manner specified. The company agreed, if 
the contractors would finish by the time and in the manner 
specified, to pay them, over and above the aggregate of the 
monthly estimates, as much more in bonds as would make up 
the round sum of $475,000 00 in bonds, 

The contractors did not complete their contract by Decem- 
ber Ist, 1869, and not until March 11th, 1870; and thus, as 
the contingency had not happened in which alone the compa- 
ny had agreed to pay more than the aggregate of the monthly 
estimates, it not only never came under any duty to pay more, 
but was entitled to retain the reserve of $25,000 00, as stipu- 
lated damages. The aggregate of the monthly estimates, ex- 
pressed in bonds, was $462,625 14; and this was the value of 
all the work done and materials furnished by the contractors, 
at the prices fixed by the contract. The company paid the 
contractors $430,000 00 in bonds, and retained the reserved 
$25,000 00, leaving unpaid when the work was completed 
$7,625 14 in bonds; equal, in currency at the market value 
(seventy cents) of the bonds at that time, to $5,337 60. 

The answer wholly denied the claim for extra work ; it also 
denied the claim for $14,000 00 for interest, as stated in the 
petition, but admitted a debt of $2,101 19 on that account. 
And thus the whole amount in currency which the company 
admitted to be due was $7,438 79. 

The contract, which was the basis of this action, contained 
the following material stipulations: “In consideration of the 
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payments and covenants hereinafter mentioned, the said Mc- 
Dowell & Callahan, party of the second part, agree and 
promise to furnish all necessary material, and to construct in 
a substantial and workmanlike manner, and to the satisfac- 
tion and acceptance of the engineer of the said railroad company, 
all that portion of the railroad company’s road from the west 
end of Coosawhatchie trestle to its junction with the Central 
Railroad of Georgia. 

This work consists of about forty-one (41) miles, including 
turn-outs, of clearing, grading, and track-laying, supplying 
ninety thousand (90,000) cross-ties, etc., ete. 

*x * * * * * ok 

“ Conpitions.—Messrs. McDowell & Callahan agree, up- 
on the execution of this instrument, to commence the work 
at once at Coosawhatchie and Savannah trestle and bridge, and 
open the road to the Savannah river by the first of October, 
eighteen hundred and sixty-nine, and to the junction with 
Central Railroad of Georgia by the first of January, eighteen 
hundred and seventy.” 

* * * X * * * 

“Tt is mutually covenanted that monthly estimates of the 
work done by said McDowell & Callahan shall be made by 
the engineer of the company on or about the first of each and 
every month, beginning first of July, 1869, ninety (90) per 
cent. of which will be paid the contractors in the seven per 
cent. first mortgage bonds of the company, authorized to be 
issued by an act of the general assembly of the state of South 
Carolina, entitled ‘An act to enable the Savannah & Charles- 
ton Railroad Company to complete their road,’ passed on the 
second day of March, A. D., eighteen hundred and _ sixty- 
nine, at eighty (80) cents on the dollar, and ten (10) per cent. 
retained until the completion of the contract; provided that 
not more than twenty-five thousand dollars of the bonds of 
the company at par shall be retained as security when pay- 
ment in full shall be made. In case the contractors fail to 
execute the terms of this instrument, then this amount so re- 
tuined to be forfeited to the company. Nevertheless, it is 
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understood that the iron rails, chairs, frogs, and spikes, will 
be paid for in full upon being landed in Charleston or Sa- 
vannah.” 

“ And in consideration of the full and*faithful completion 
of all work, of whatever character, between Coosawhatchie 
aud the Central Railroad junction, in the time and manner 
specified, then-the company agrees to pay to the said Messrs, 
McDowell & Callahan four hundred and seventy-five thous- 
and ($475,000 00) dollars of their above-described seven per 
cent. first mortgage bonds, issued for the re-building of their 
road, less previous payments made to said McDowell & Cal- 
lahan.” 

* * * * * > * % 

“Tt is further mutually agreed by and between the parties 
to this contract, that should the party of the first part fail to 
comply fully aud severally with the terms and conditions of 
this instrument, then the said Messrs. McDowell & Callahan, 
party of the second part, shall be exonerated fully and freely, 
as fur as they are concerned, from the terms, conditions and 
covenants of this contract.” 

The jury found for the plaintiffs as follows: 

Balanve due in bonds, $45,000 00, at 80 cents,...$36,000 00 
Extra work (for detention, engines, etc.,).......+++. 400 00 
Interest account, 2,101 19 

Interest was allowed on the first two items, from Mareh 11, 
1870, (date of completion of work,) and on last, from October 
Ist, 1870. 

The only finding questioned here is the first. It was ad- 
mitted that the work was well done, but it was not finished in 
the time originally or subsequently agreed upon, and on this 
account the parties were at variance. 

The plaintiffs contended as follows: 

Ist. That they were relieved from their obligation to finish 
the work i the time agreed upon, by the conduct of the de- 
fendant in permitting the work to go on without objection 
after the appointed time had expired; by continuing after 
that time (o make estimates and payments; by accepting and 
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using the road when finished; by failing to put extra labor 
on the road when notified that it would not be finished in 
time as per contract. 

2d. That if wrong in this, then the contract price was 
$475,000 00 in bonds and not $462,625 14 in bonds; that 
the balance due is $45,000 00 and not $32,625 14 in bonds; 
that the $25,000 00 in bonds, which was to be retained as 
security when payment in full was to be made, was a penalty 
and not liquidated damages ; that the defendant has neither 
recouped its damage nor filed any defense setting up special 
damage caused by the delay in time; that it has claimed the 
right to retain the $25,000 00 in bonds solely upon the issue 
that they were liquidated damages. 

3d. That if they have not been relieved as to time, and if 
the $25,000 00 in bonds are stipulated damages, then the 
$25,000 00 in bonds were to be held as security when pay- 
ment in full was made ; that payment in full meant the pay- 
ment of $475,000 00 in bonds and not the $462,625 14 in 
bonds, and if the damages are to be retained, they must be 
taken from the balance of $45,000 00 and not from the bal- 
ance of $32,625 14. That if this view be correct, then there 
would be still due $20,000 00 in bonds. 

The position of defendant is fully set forth in the ions 
synopsis of the plea. 

The evidence did not show the value of the bonds to be 
paid, at the time or times of default on the part of defendant 
in making payment. 

The court charged the jury substantially the law as laid 
down in the first two positions of plaintiffs and refused to 
charge to the contrary, in accordance with the view of de- 
fendant. 

The court also refused to charge that the plaintiffs were 
entitled to recover no more than the market value of the 
bonds they were to receive when the work was finished ; but, 
on the contrary, instructed the jury that the value of the bonds 
was fixed by the contract at eighty cents in the dollar, and 
that the plaintiffs were entitled to recover the value of the 





ATLANTA, JANUARY TERM, 1876. 337 


The Savannah and Charleston Railroad Company vs. Callahan e¢ ad. 








bonds due them on the completion of the work at this per- 
centage. 

A motion was made for a new trial on account of error in 
the charge and in the refusals to charge, and because the ver- 
dict was contrary to the law and the evidence. The motion 
was overruled, and the defendant excepted. 


Jackson, LAwton & BasINGER, for plaintiff in error. 


HARTRIDGE & CHISHOLM, for defendants. 


BLECKLEY, Judge. 


1, 2, 3. In the argument here, counsel did not insist on an 
examination of the errors assigned on the charge of the court 
or on the court’s refusal to charge. The question discussed 
was whether, upon the evidence, including a proper construc- 
tion of the contract, the verdict could be maintained. We 
have announced our views very fully in the head-notes. We 
have no doubt that the contract fixes the agreed compensation 
for the whole work at $475,000 00 in bonds. No final esti- 
mate is provided for. There were to be monthly estimates 
as the work progressed, but when all was finished then pay- 
ment was to be completed in bonds, deducting those previous- 
ly paid on the estimates. What was earned after the last 
monthly estimate was of no consequence, and no provision 
was made for ascertaining the amount. As the monthly esti- 
mates were provisional, so was the agreed value at which 
bonds were to be counted when advanced on those estimates. 
Whether the bonds were worth more or less than the agreed 
rate, was quite immaterial, if they had all been paid when 
due; but any failure to pay then entitled the contractors to re- 
cover the actual value of the bonds which ought to have been 
paid, together with interest. 

4. There is more difficulty in settling the true construction 
of the contract as between penalty and stipulated damages. 
Such questions are among the most vexed in the law. Not- 
withstanding the hundreds, or perhaps, thousands of cases to 
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be found on the subject, each case must depend, in a great de- 
gree, on its own facts; and we think the facts of the present 
case give it a closer alliance with penalty than with stipulated 
damages: 11 How., 461; 10 Mich., 188; 9 Cal., 584; 38 
Barb., 643; 1 McMullen, 106; 2 Ala., 425; 7 Pa. St., 470. 
Under the conduct of other authorities, such as 27 Eng. L. 
& E., 61, it might not be impossible to rule differently from 
what we do, but we abide by our deeper and better convic- 
tions, influenced somewhat by the special matters to which at- 
tention is called in the 4th herd-note. The only complaint of 
the work was, that it was not finished in time. It was ac- 
cepted, and the benefit of it was taken by the railroad com- 
pany. The action is in the statutory form, and is so framed 
that the rule will apply to it which gives compensation, even 
where there has been a failure to perform strictly the terms of 
the contract: Addison on Contracts, 447-8; 13 Metcalf, 42; 
2 Smith’s Leading Cases, 14—Cutter vs. Powell, and notes. It 
was a question for the jury how much the value of the work, 
as compared with the contract price, was lessened by delay in 
completing it; and it was also for them to determine who oc- 
casioned the delay. We cannot say that the evidence on these 
points required a different verdict from that rendered. 

5. The verdict is, however, unsupported by the requisite 
evidence as to the value of the bonds. It is clear that the 
jury counted them at eighty cents in the dollar, but that was 
because they were so priced in applying them to the monthly 
estimates. When applied tothe main contract they should be 
counted at their real value, as we have indicated above. There 
is no dispute that the unpaid bonds were worth as much as 
seventy cents in the dollar; and this gives us a basis upon 
which to order a new trial, on terms. We ‘consequently re- 
verse the judgment, and direct that a new trial be had unless 
the plaintiffs below shall write off, so as to reduce their recov- 
ery by the difference between the unpaid bonds at seventy 
cents and at eighty cents; and if this shall be done, let the judg- 
ment, thus reduced, stand affirmed. 
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(BLecKLey, Judge, having been of cqunsel, did not preside in this case.) 


. An application for a policy of life insurance was made November 13th, 
1871; at the time of the application the premium was tendered to the 
agent of the company at whose solicitation the application was made; the 
agent declined to receive it, stating that it would do when the policy was 
delivered, and that the applicant, if his application was granted, would be 
insured anyhow. On the 15th of November, 1871, the policy was issued; 
on the 9th of December, 1871, a letter was received from the agent by the 
applicant, stating that he was insured—that he, the agent, had his policy, 
and would be down the following week with the policy according to the 
arrangement; on the 15th December, 1871, the agent was at the town of 
the residence of the applicant with the policy; the applicant was sick, but 
an agent of his tendered the premium to the agent of the company, who 
declined to receive it and to deliver the policy unless the attending physi- 
cian would certify that the applicant was in no immediate danger, the cer- 
tificate was given, handed to the agent, and the money again tendered and 
the policy demanded, which was again refused; the applicant died on the 
17th December, 1871. 

eld, that on a bill filed for the recovery of the amount of the policy, equity 
will consider that done which ought to have been done. That under the 
circumstances it was the duty of the agent of the insurauce company, who 
had received the policy from the company as the agent also of the appli- 
cant, and who had himself waived the payment of the premium when the 
application was made to him and had assured him that he would be insured 
any how, and had agreed to make the application for, him, and had written 
to him that the policy was issued and ready for him, and he would deliver 
it the next week, to comply with his promise and to deliver it on payment 
of the premium by the applicant or his agent; and that it would be inequi- 
table for the insurance company to refuse to pay the amount of the policy 
under these circumstances. 

. The issuing the policy on the 15th of November, 1871, and its delivery to 
the agent of the company, who was also then acting as the agent of the 
applicant, was a delivery to the applicant, and bound the applicant for the 
payment of the premiums, and the company on the policy from the date of 
such delivery to the agent. 

. The court did not err on the facts herein-before stated in declining to 
charge: ‘ That after the deceased had become seriously ill, it was too late 
for him to bind the defendant by a tender of the premium, and the defend- 
ant was not bound to issue the policy after such a change in the health of 
the applicant ;” nor was it error in the court to charge “that if the de- 
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ceased made an application for insurance in regular forn®, and the same was 
accepted by the defendant, and a policy of insurance was issued and placed 
in the hands of an agent for delivery to the insured upon payment of the 
premium, and said premium was paid or tendered by the insured, or any 
agent for him, the defendant is bound for the amount of the policy, with 
interest from the time specified in said policy of insurance.” 

4. In such a case as this, the principle that any change in the health of the 
applicant between the time of the application and of the issuing the policy, 
would relieve the insurance company from consummating the contract, 
does not apply; the delivery to the agent, under the facts, was a consum- 
mation of the policy, and that, with the other facts proven, show a consum- 
mation of the contract under sections 2794 and 2821 of the Code, 


Equity. Insurance. Contracts. Principal and agent. De- 
livery. Before Judge Gipson. Richmond Superior Court. 
October Term, 1875. 


Reported in the opinion. 


W. H. Hutt, for plaintiff in error. 
Hoox & Wess, for defendant. 


JACKSON, Judge. 


This was a bill in equity, brought by defendant in error 
against the plaintiff in error, to recover a sum due on a poli- 
cy of insurance on the life of his intestate, Robert W. Scales, 
who died December 17th, 1871. Application had been made 
by Scales for a policy, which application was approved by the 
directors, and a policy filled up and signed, but was never de- 
livered. The policy and the application were in evidence— 
produced, under notice, by the defendant. The application 
was dated November 13th, 1871, and was in usual form. It 
contained the following clause: “ It is hereby declared * * 
that the policy of assurance hereby applied for, shall not be 
binding on the company until the amount of the first premium, 
as stated therein, shall be received in cash by said company, 
or some authorized agent thereof, during the lifetime of the 
person therein assured.” On the back of the application was 
written : 
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“ First quarterly cash premium, 
Interest on deferred payments,7 percent... ....... 
Policy fee and stamp, 


First quarterly cash payment, 


The policy bore date November 15th, 1871. It contained 
the following clauses: ‘“ Nor shall this policy take effect, or 
be in force, until the first premium is actually paid; and no 
agent of this company has power or authority to deliver this 
policy until such premium is actually paid.” “ Agents of 
this company are not authorized to make, change, or release 
any contract of the company, or waive any forfeiture incurred 
under this policy.” 

The complainant’s proof showed that Scales lived in 
Waynesboro ; that McNair, an agent of the defendant, was 
there soliciting applications; he took Scales’ application, 
among others ; Scales offered to pay the first premium then, 
but the agent said he could not receive it until the application 
was approved ; he said it could be paid when the policy was 
delivered to Scales, that it made no difference, if his applica- 
tion was granted he would be insured anyhow. 

E. F. Lawson testified, that on December 15, 1871, McNair 
being in Waynesboro, with the policy, witness told him if he 
would go with him to the ordinary’s office, he (witness) would 
pay him the premium on Scales’ policy; McNair said he 
would not receive it on account of Scales’ condition, but said 
he would if the physician would certify that there was no im- 
mediate danger, but when the certificate was got and shown 
him he still refused ; he also said he would deliver it, but 
was afraid the company would discharge him. Lawson stated 
that Scales was taken ill on the 9th or 10th, and was confined 
to Kis bed from that time till his death; his illness was se- 
rious ; the disease was pneumonia. The physician’s certificate 
referred to was read, dated December 13th, 1871, to the effect 
that “he is in no immediate danger.” Mrs. Scales, widow of 
the deceased, testified that on Saturday, December 9th, her 
husband received a letter from McNair (which is lost) stating 
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that his application was accepted, and he would be down the 
following week with the policy, according to agreement. Her 
husband died of pneumonia; they had no apprehension of 
death until about two days before he died. 

On this testimony, the court was requested by defendant’s 
counsel to charge the jury, “that after the deceased had be- 
come seriously ill it was too late for him to bind the defend- 
ant by a tender of the premium, and the defendant was not 
bound to issue the policy after such a change in the health of 
the applicant,” which the court refused, and charged “that if 
the deceased made an application for insurance in regular 
form, and the same was accepted by defendant, and a policy of 
insurance was issued and placed in the hands of an agent for 
delivery to the insured upon payment of the premium, and 
said premium was paid or tendered by the insured, or any 
agent for him, the defendant is bound for the amount of the 
policy, with interest from the time specified in said policy of 
insurance.” . 

The jury found for plaintiff, and defendant excepts to the 
charge of the court, and this is the error assigned. 

We do not see any error in the charge of the court under 
the light of the facts here proved. McNair solicited the ap- 
plication of Scales; declined to take the premium when he 
had succeeded in getting Scales to apply; stated’ to him that 
the payment made no difference, if his application was re- 
ceived and granted he would be insured any how; took charge 
of the application for him; got the policy issued; wrote to 
him before he got sick that he had it for him, and would 
bring it down the next week, and yet, when he did bring it 
down, refused to deliver it on tender of the money, agreeing 
to do it once, if a certain certificate was given him by the 
physician, but when that was done again refusing the money, 
and declining to deliver the policy to the agent of Scales. 
We think that these facts show a case where a court of chan- 
cery must intervene to prevent a fraud on the family of the 
deceased. The conduct of the agent appears to us wholly in- 
excusable, and we think that the company is bound by it in 
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this case, under these facts. We think also that MeNair, 
under the facts, became the agent of Scales to receive the pol- 
icy for him; that he did receive it for him, and its delivery 
to McNair was a delivery to Scales. Besides, our Code de- 
clares delivery not essential in case other facts show a consum- 
mation of the contract: Code, sections 2794, 2821. Equity 
will consider that done which ought to have been done, and 
in this case the agent of the company, who was also the trust- 
ed agent of Scales, ought to have taken the money tendered 
and to have delivered the policy he held for Scales. It was 
issued before Scales was taken sick, long before; it was in the 
hands of McNair for Seales before the latter was taken sick, 
as the date of MeNair’s letter shows, and it would be inequi- 
table and grossly wrong to allow MeNair to perpetrate for 
the insurance company such a fraud as this. 

We recognize fully the doctrine laid down in Bliss on Life 
Insurance, 240 to 257; and in Whitley vs. Piedmont & Ar- 
lington Life Insurance Company, 4 Bigelow, 362-3, that a 
change in health after the application and before the policy 
issues and is consummated, will relieve the company from its 
consummation; that good faith requires the insured to make 
known any change in health; but the facts here show no bad 
faith but the utmost good faith on the part of Scales. Besides, 
the facts here show an actual consummation of the contract, 
and such circumstances as would outrage equity if it was not 
consummated. It is true that the policy says that the first cash 
premium must be paid before it takes effect; but the facts here 
show a waiver of such payment, and an assurance to Scales that 
he would be insured from the date of the poliey “any how,” 
and we hold that this is such a case as demanded the reception 
of the money and the entire completion of the contract accord- 
ing to equity and good conscience. It would be unjust, we 
think, to the dead, and to the family he left, not so to hold; 
and weare gratified that we are enabled by the law and the 
principles of equity so to hold without doing violence to either, 
In every view we can take of the law, and the facts disclosed 
in this record, we think that the insurance company should 
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pay this money, and we affirm the judgment, and lay down 
as the legal principles which control the case the views ex- 
pressed in the head-notes to this opinion. 

Judgment affirmed. 


Joun A. Urquwart, plaintiff in error, vs. Virernta A, 
OLIVER, defendant in error. 


The act of 1866 and the constitution of 1868 made a sweeping and radical 
change in the status of married women in respect to rights of property. 
Prior to this change, separate estates depended generally on the express pro- 
visions of marriage settlements, wills and other conveyances ; now they exist 
by virtue of the general law of the land, as a universal rule of property. 
The restrictions in the Code upon the testamentary power of married women 
are, therefore, no longer of force, or, at all events they are inapplicable to 
separate property acquired since the act of 1866. As to such property, the 
wife may make a valid will of realty or personalty without the consent of 
her husband. 


Wills. Husband and wife. Before Judge JAMES JOHN- 
son. Muscogee Superior Court. May Term, 1875. 


Reported in the opinion. 

BLanpFrorD & GARRARD, for plaintiff in error. 
Prasopy & BRANNON, for defendant. 
BLECKLEY, Judge. 


A married woman madea will in September 1869, and 
died in 1873. Her husband gave no consent to the will ; in- 
deed, did not know of it till after her death. Upon its being 
propounded for probate, he entered his caveat on that ground, 
and supported it by proof. It appeared in evidence that 
the testatrix had been his wife for forty years, and had lived 
with him happily until her death. She died without children, 
leaving him her only heir-at-law. Her will specified no par- 
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ticular property, but disposed, in general terms, of her estate. 
Her husband was made residuary legatee; and the only other 
legacy was one of $5,000 00 to a niece of the téstatrix. Her 
property, it seems, consisted of real estate of the probable 
value of $5,000 00, which she held by virtue of a deed from 
one Bozeman, dated in June, 1869. The deed was an ordin- 
ary conveyance to her, her heirs and assigns, in fee simple, 
with no creation of separate estate and no express power of 
disposition. 

The question is whether her will was valid, the same having 
been made without the husband’s consent; and its invalidity 
is put, by his counsel, upon the provisions of the Code, sec- 
tions 2405 and 2410. Section 2405 is this: “Every person 
is entitled to make a will unless laboring under some disa- 
bility of the law. This disability arises either from a want 
of capacity or a want of perfect liberty of action.” Section 
2410 reads thus: “Married women are incapable of making 
wills for want of perfect liberty of action, being presumed to 
be under the control of their husbands. A married woman 
may make a will in the following cases: 1st. Where express 
power to will her separate estate is reserved or granted to her 
in the instrument creating the same, or by marriage contract; 
2d. When, having a separate estate absolutely, or an estate 
in expectancy, her husband consents to her disposing of the 
same by will; 3d. Where her will is in execution of a power 
vested in her; 4th. Whenever, by reason of the abandonment 
of her husband, or a divorce from bed and board, or for other 
cause, the law declares her to have the right of a feme sole as 
to her own earnings.” In 36 Georgia Reports, 500, there was 
a construction of this last section in reference to the husband’s 
consent. It was there said the consent was necessary only 
when the estate disposed of was one in expectancy. The de- 
cision of that question was not required for the case, which 
rested altogether on the previous law, the testatrix having died 
in 1851, long before the Code was adopted. 

In dealing with the present case we proceed quite inde- 


pendently of any prior decision of this court upon the direct 
VOL. LVI. 23. 
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question. And we observe that when the Code went into 
effect, the general rule of law was that married women en- 
joyed no rights of property ; such rights, as to them, were 
special and exceptional ; separate estates depended on the ex- 
press provisions of marriage settlements, wills, and other con- 
veyances. ‘lhe Code was framed and enacted with reference 
to such a general law and such a public policy, as may be 
seen by reference to section 2410, above quoted. It speaks 
of the instrument creating the estate. Such instruments were 
then necessary, in most cases, for separate estates to have any 
existence. But a great and radical change has been intro- 
duced by the act of 1866, supplemented and confirmed by 
the constitution of 1868, the former of which provides (Code, 
section 1754,) that “all the property of the wife at the time 
of her marriage, whether real, personal, or choses in action, 
shall be and remain the separate property of the wife, and all 
property given to or acquired by the wife during coverture, 
shall vest in and belong to the wife, and shall not be liable 
for the payment of any debt, default or contract of the hus- 
band.” And the latter provides that “all property of the 
wife in her possession at her marriage, and all property given 
to, inherited or acquired by her, shall remain her separate 
property and not be liable for the debts of her husband.” 
The law of inheritance is also changed. By the act of 1871 
the husband has ceased to be the sole heir of the wife when 
she dies intestate, leaving children or descendants of children : 
Code, section 2484. 

A wholly new rule of property is thus introduced. With 
reference to all they own, women remain, after marriage, as ef- 
fectually separated from men as they were before marriage. 
The husband has as little interest in, or control over, his wife’s 
property as she has in or over his, indeed less, for she is en- 
titled to be supported out of his, and when necessary is recog- 
nized by the law as his agent to charge it with her support; 
whereas, his power and control over her property, rests, in all 
cases, upon her voluntary consent. She is thus his full equal 
before the law in the ownership .and control of property. 
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What reason, then, any longer exists why she should be de- 
graded below him in the power of disposition, a power which 
the law annexes as an incident to full, complete and absolute 
ownership? Even the right of sole inheritance has been taken 
away from the husband; and upon that right or the analo- 
. gous one of taking by administration, rested chiefly, at com- 
mon law, the husband’s negative upon the wife’s testament. 
Under the statutory provisions now of force he takes no greater 
interest in her property after her death than she takes in his 
after his death. So far, therefore, as such an interest is con- 
cerned, there is the same reason for giving her a negative upon 
his will as for giving him a negative upon hers. It is true 
that so much of the argument as rests upon the act of 1871, 
changing the rules of inheritance, does not apply directly to 
the particular will we are considering, if we regard the date 
of the will instead of the time when the testatrix died; but 
the latter date is the controlling one, for until then the will 
had no effect. Even if that act were out of the way, our 
holding would be the same; for the fundamental change 
brought in by the act of 1866 is sufficient to abrogate, as 
general law, the restrictions imposed by the Code. It may 
be that these restrictions are still in force with reference to 
estates depending upon instruments executed before the act of 
1866 was passed; possibly they may be of force in relation 
to later instruments which expressly create separate estates 
and limit the disposing power over them. But what we dis- 
tinctly rule is, that a separate estate, arising by operation of 
law upon ordinary conveyances, or upon other means of ac- 
quiring property, is not amenable to the restrictions of the 
Code; and that, as tosuch estate, the wife enjoys a power of 
disposition by will independent of and free from the hus- 
band’s consent or non-consent. 

If, under the new order of things, the restrictive terms of 
the Code, with reference to the will of a married woman, still 
apply, why would not the restrictive terms in reference to 
contracts apply also? Section 2730 of the Code declares that 
“ the contracts of a married woman are generally void.” Is this 
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law since the act of 1866? Are not the contracts of married 
women as universally valid as those of men, except in a few 
instances expressly prohibited? 39 Georgia Reports, 41. 
Thus far I have spoken for the court, and what I have said 
I understand to express the clear and decided conviction of my 
brethren; but I have, myself, very grave doubts as to the legal 
accuracy of the conclusion at which they have arrived. I am 
not certain enough that I am right, and they wrong, to warrant 
me in dissenting from the judgment of the court ; but my doubts 
are too strong for me to feel justified in concealing them, orin 
suppressing the reasons upon which they are founded. By the 
ancient common law, and as it was construed down to the 
time of Blackstone, I think a married woman could not make 
a testament disposing of her own property without the consent 
of her husband, unless she did it in the execution of a power. 
Blackstone says: “In reality the woman makes no will at 
all, but only something like a will.” This he says in conse- 
quence of the rule that she had to act, in making a testament, 
altogether upon his license. Married women were expressly 
excepted out of the statute of wills: 34 and 35 Hen. vim. 
In 1789, was decided the case of Fettiplace vs. Gorges, 1 
Vesey junior, 46, and in that it was held, that where personal 
property is given to a feme covert, to her sole and separate use, 
she may dispose of it by will without the assent of her hus- 
band. This seems to have gained recognition as law: See Ist 
Williams on Executors, 46, 47; 2d Story’s Equity, sec. 1388 
to 1893. Conceding it to have been law in Georgia prior to 
the Code, and conceding, also, that our general policy of put- 
ting realty and personalty upon the same footing would make 
it apply to. both alike, yet it seems to me that the codifiers 
restored the strict common law rule, and for some reason 
which I cannot conjecture, subjected married women, in the 
matter of testamentary power, to a qualified control by their 
husbands. The Code is very express; and I wholly reject 
the softening of it which was attempted in 36 Georgia Re- 
ports, 500. My conviction is clear that a true reading would 
make the husband’s consent as necessary for disposing of an 
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estate in possession as an estate in expectancy. It seems to me 
to be a very arbitrary distinction to qualify the latter part of 
the sentence and not the former. Allowing that the Code means 
what I think it does, is it repealed by the act of 1866, and the 
constitution of 1868? Repeals by implication are not favored. 
Neither the act nor the constitution undertakes, in direct terms, 
to treat of the powers of married women over their separate 
property. They simply increase the volume of the property ; 
they add to its quantity; but does this addition involve aug- 
mented power? We refer to the act and the constitution to find 
out what is separate property ; but should we refer to them 
to find out how that property may be transmitted? May 
there not be one law for the acquisition of estates, and another 
law for disposing of them? Are not the two separate and 
distinct matters? Married women could always, in Eng- 
land, hold land as separate property, and yet they were ex- 
cluded from the English statute of wills. Possibly, with all 
the reform and progress which has been made in Georgia on 
this subject, it may have been thought by the legislature that 
it was going far enough to allow married women to retain all 
their property, use it as they please, sell it, trade on it at 
pleasure, without abrogating the old rule restraining them, in 
a qualified way, from disposing of it by will. If otherwise, 
why did they not change the Code expressly? I confess it 
seems more in harmony with our modern ideas, and with the 
advance step which has been taken, to do away with all re- 
strictions. But what I look at is, they are left standing in 
the Code. To abide by the letter of the Code, and to hold 
that a husband can interfere with his wife’s will, has the ap- 
pearance of taking a step backward. It is turning round 
and looking toward the past. It may be over-conservative. 
I doubt, but do not dissent. 
Judgment affirmed. 
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Meruvin S. Tuomson, plaintiff in error, vs. Tae Ocmun- 
GEE Bur_pine AND LoAN AssocrATION, defendant in 
error, 

As the defendant was found to be indebted to the plaintiff a definite sum at 


the date of the agreement referred to in the decision, interest was properly 
allowed thereon. 


Interest. Before Judge Hirt. Bibb Superior Court. 
April Term, 1875. 


Reported in the decision. 


NisBet, Bacon & Hines, by G. W. Gust1n, for plaintiff 


in error. 


LANIER & ANDERSON, for defendant. 


WaRNER, Chief Justice. 


This case came before the court below on exceptions to the 
report of an auditor, which were referred to the decision of 
the court, both as to the law and the facts, under the evidence 
submitted, without the intervention of a jury. The auditor, 
in his report, found that Thomson was indebted to the asso- 
ciation the sum of $1,634 65, with interest thereon from the 
6th of December, 1873. The court, after considering the re- 
port made by the auditor, as well as the evidence on which 
the same was founded, confirmed the report; whereupon 
Thomson excepted. 

The errors insisted on here are that the court held that the 
association had not finally suspended and quit business, under 
the agreement of the 6th of December 1873, as set forth in 
the record, as contemplated by the former decision of this 
court between the same parties, in the 52d Georgia Reports, 
427; and in allowing interest on the amount found to be due 
from the date of that agreement. By the agreement of the 
members of the association, its operations were merely sus- 
pended until its mortgage securities, which were in the pro- 
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cess of collection, could be realized on, and in the meantime 
the further payment of the monthly dues of its members, as 
required by its charter and by-laws, was to be dispensed with 
and suspended until a reasonable time was had to collect said 
securities, but if said securities should not yield enough money 
to close up said association as contemplated by its charter, then 
the payment of said monthly dues was to be resumed at such 
time as the board of directors should determine, upon reasona- 
ble notice being given to said members. Thus it will be per- 
ceived that the aforesaid agreement did not, by the terms there- 
of, contemplate the final suspension and winding up of the busi- 
ness of the association. The object of the agreement was, to 
suspend until it could be ascertained what was the amount of 
the assets of the association which could be realized from those 
who had given mortgage securities to it, one of whom was 
the plaintiff inerror. The auditor found from the evidence 
before him that the plaintiff in error was indebted to the asso- 
ciation the sum of $1,634 65 at the date of the aforesaid 
agreement ; in other words, that he owed the association that 
amount of money, and that being so, and having retained the 
money in his own hands, instead of paying it to the associa- 
tion, he was liable for the payment of interest thereon up to 
the date of the judgment. The court confirmed the auditor’s 
report, and we find no error in its judgment in view of the 
evidence contained in the record. 
Let the judgment of the court below be affirmed. 


JULIEN RANSONE, plaintiff in error, vs. Hope H. Curis- 
TIAN, defendant in error. 


1. An action for libel is not amendable by adding a count for trespass to the 
person, especially if the trespass, at the time the amendment is proposed, 
be barred by the statute of limitations, 

2, A defendant to a suit for libel, pleading justification, assumes the burden 
of proof, and is entitled to open and conclude nor is his right forfeited by 
the fact that he withdrew the plea at the beginning of the trial and did not 
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renew it until the plaintiff had proved the libel; it is his right to amend at 
any stage of the trial, and his exercise of one right cannot forfeit another. 
When he amends the court may put him upon terms, but those terms should 
be presented at the time he offers to amend, and should not extend beyond 
the continuance of the case, or the payment of costs, or such similar pen- 
alty. 

. Whilst counsel should argue legal points to the court and not to the jury, 
it is his right to state his legal positions to the jury; this right is indispen- 
sable to an intelligent presentation of his case, and argument of the facts 
and application of the law thereto; and its denial, or serious restriction, 
would virtually destroy the right of parties to be heard by counsel before 
the jury, and consequently full and fair trial by jury. It is impossible for 
counsel to foreknow what view the court will take of the law until the 
charge is given; he must, therefore, state to the jury what he believes the 
law to be, and what he thinks the court will sanction, and on the basis that 
such a principle will be pronounced law and is the law, he may argue the 
facts and apply them. 

4. To sustain a plea of justification of a libel charging perjury, two witnesses, 
or one witness and corroborating circumstances, are necessary, but such 
corroborating circumstances need not “ be sufficient to amount to another 
witness or sufficient to support one to that extent.’ It is enough if the 
circumstances corroborate the one witness to the satisfaction of the jury. 
It would puzzle them to calculate the precise length of a chain of circum- 
stances exactly equal to the testimony of another witness. 

5. It isthe proper practice not to read at all to the jury those requests to 
charge which the court designs to refuse; the reading aloud and refusal, 
and manner and emphasis thereof, might have the effect to prejudice the 
case of the party requesting the charges. 

6. Nominal damages mean in law some small amount sufficient to cover and 
carry the costs, and when requested in writing so to charge the jury, the 
court should do so, where any view of the facts proven justify a charge 
upon the subject. 

7. When the declaration alleges no special damage and no proof is made 
thereon, a request in writing to charge the jury that no special damage 
can be found by them, is legitimate, and should be given. 

8. It is unnecessary to prove malice when the libel charges a crime, such as 
perjury, whether the libel be printed or merely written. 

g. Though a libel be indictable and punishable on the criminal side of the 
court, yet, in the absence of all evidence of an indictment therefor and ver- 
dict and fine thereon, the civil damages should not be lessened or miti- 
gated. 

10. The court, though requested in writing, need not go into an elaborate ex- 
planation to the jury of general propositions in reference to the different 
species of damages which the jury may give in forts, it is enough if the 
law of the case be given to the jury and so applied to the facts that they 
may easily understand it. General propositions do not enlighten but tend 
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to cloud the minds of the jury; a distinct application of controlling prin- 
ciples to the facts of the particular case is what they need. 

11. If the plaintiff, six months after the libel had been sent to him, made a 
premeditated attack upon the defendant, in the night, with a repeater pistol, 
and fired upon him first, and if defendant acted in self-defense, and after 
he had received the wounds which injured him, advanced upon plaintiff, 
who was firing upon him from behind a tree, and reached his pistol around 
the tree and shot plaintiff, to dislodge him, and even shot him again as he 
retreated, plaintiff is responsible in law to defendant for the injuries he in- 
flicted; and the defendant, under our statute and the ruling of this court 
thereon in this case, having filed his plea to set off these personal injuries 
against the damages of plaintiff for the libel, was entitled to have them al- 
lowed and set off by the jury; and the court, his attention having been 
called thereto, should have charged the jury that if they believed from the 
evidence the foregoing facts, they should so find. A libel, six months be- 
fore such a premeditated attack, however severe and excoriating, cannot 
justify it after passion has had so much time to cool and reason to resume 
its sway. 


Libel. Amendment. Torts. Justification. Practice in 
the Superior Court. Witness. Chargeof court. Damages. 
Set-off. Before Judge Wricut. Early Superior Court. Oc- 


tober Term, 1875. 
Reported in the opinion. 


Joun C. RuTHerRFOoRD, for plaintiff in error. 


A. Hoop; H. & I. L. Fretper; R. H. Powe t, for de- 
fendant. 


JACKSON, Judge. 


This is an action for libel. It was before this court before 
and the libel and general facts touching it will be found report- 
ed at full length in 49 Georgia Reports, 491. They need not, 
therefore, be repeated here. A new trial was then granted and 
the case was tried again ; the jury found a verdict of $3,000 00 
for the plaintiff; a motion was made for a new trial, over- 
ruled, and exception taken, and the case is before us for re- 
view. We shall take up the errors assigned and dispose of 
such as we deem necessary for the proper adjudication of the 
case, 
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1. The defendant pleaded as a set-off injuries inflicted on 
him by the plaintiff from pistol wounds, by authority of sec- 
tion 3261 of the Code, and of the ruling of this court when 
the case was here before. The plaintiff thereupon moved to 
amend the declaration by alleging injuries to his person by 
defendant, in the same transaction. The court permitted the 
amendment, and defendant excepted. The trespass proposed 
to be inserted by way of amendment is a new and distinct 
cause of action, and cannot be allowed: Code, section 3480. 
Besides, it was clearly barred by the statute of limitations 
when offered, and for that reason it should have been refused 
by the court. It may be said that it did not become neces- 
sary to put it in until the defendant’s plea was allowed, and 
that being allowed, plaintiff should be permitted to amend 
now, though his cause of amendment is distinct from his 
cause of action and barred too. The reply is, that the plea 
was in time, not barred; and that plaintiff had the right to 
join this action with the libel when he sued, or to sue on it at 
any time until he was barred. It was his own fault, if by 
his laches or mistake of law as to defendant’s right to plead 
the set-off, he has lost his right to sue on the tort to his per- 
son. The reasoning which defeats him, seems to us satisfac- 
tory ; at all events, the statute is explicit and must be obeyed. 

2. The defendant pleaded justification but withdrew his 
plea. Plaintitf then proved the publication of the libel. De- 
fendant then renewed the plea of justification, assumed the 
burden of showing the libel to be true, and claimed the right 
to open and conclude the argument. The court held that he 
had not the right, but had forfeited it. When the plea of 
justification is made the defendant assumes the burden of 
proof, and is entitled to open and conclude: Code, section 
3051. He may amend his plea at any stage of the trial: 
Code, section 3479. By exercising the right to amend, did 
he loose the right to conclude? It would be strange if the 
exercise of one legal right forfeited another. It is true that. 
the court might have imposed terms upon him when he 
amended, but the terms should have been at that time pre- 
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scribed. It looks like an ex post facto punishment to fix the 
terms after the thing is done. Besides, the terms should not, 
we think, extend beyond coutinuance of the case, or payment 
of costs, or some such penalty. At all events they should be 
fixed at the time the amendment is: proposed and allowed. 

3. In the course of his argument, counsel for defendant 
stated to the jury: “ Now, if Christian made the first attack 
upon Ransone, and Ransone acted in self-defense to repel the 
attack, then, under the law, Christian was liable for all inju- 
ries he inflicted on Ransone, and Ransone would not be lia- 
ble for any injuries he might have inflicted on Christian ;” 
whereupon the court stopped counsel, and said he was arguing 
law to the jury, which the court would not allow him to do, 
and he must argue the law to the court. This interruption 
and refusal by the court to permit counsel so to present his 
case is complained of. The interference of the court was 
doubtless based on the third rule of court, which requires 
questions of law to be argued exclusively to the court. Prop- 
erly understood, the rule is a good one, and should be enforced. 
We take it to mean that in cases where counsel is making a 
legal argument or battling to establish a legal principle which 
he wishes the court to charge as the law of the case, he must 
argue to the court; but we cannot suppose it was intended to 
prevent counsel from stating legal propositions to the jury. 
If so, it would destroy all trial by jury by preventing coun- 
sel from intelligently discussing their cases before them, and 
the rule would be utterly void: Constitution, Code, section 
5124. Counsel cannot know what the court will charge; 
they cannot lay down to the jury the law as he will charge 
it, unless they be gifted with fore-knowledge; they must, 
therefore, be allowed to lay down to the jury the law which 
they think the court will charge, or, in other words, their own 
view of the law; and in the light of that law argue the facts. 
To curtail this right within the narrow compass suggested by 
the ruling of the court below, would be to close the mouth 
of the counsel, and to overthrow all fair and full trial by jury. 
No harm can be done by the other course. All that counsel 





356 SUPREME COURT OF GEORGIA. 


Ransone vs. Christian. 





says is in the hearing of the court; the law he lays down is 
subject to the correction of the court, and to make a practical 
speech to the jury he must exercise the right to state his le- 
gal points to them. “There is reason in roasting eggs;” and 
statutes and rules of court must be so construed as not to up- 
set great and fundamental rights. 

4, The court charged the jury that where there was but one 
witness to the proof of the truth of the libel, the corrobora- 
ting circumstances “must be sufficient to amount to another 
witness or to support the one witness to that extent.” To 
corroborate means to strengthen, and the Code simply declares 
“corroborating circumstances may dispense with another wit- 
ness” in order to convict for perjury: Code, section 3755. 
We think the circumstances should be such as to convince the 
jury—such as so to strengthen the one witness as to induce 
them to believe that he has sworn truly, and that the plain- 
tiff swore falsely, and that the plea is true. If the jury are 
satisfied with the weight of the corroborating circumstances 
itisenough. There must be sufficient corroboration to satisfy 
them, and how much would be exactly equal to the weight of 
another witness it would be dard for us to prescribe or for 
them to calculate. Such, we think, too, is authority on this 
point. Greenleaf says: “But it is not precisely accurate to 
say that these additional circumstances must be tantamount to 
another witness. ‘The same effect being given to the oath of 
the prisoner as though it was the oath of a credible witness, 
the scale of evidence is exactly balanced, and the equilibrium 
must be destroyed by material and independent circumstances 
before the party can be convicted. The additional evidence 
need not, be such as, standing by itself, would justify a con- 
viction in a case where the testimony of a single witness would 
suffice for that purpose:” 1 Greenleaf, 257. We think, there- 
fore, the court erred on this point. 

5. It is complained that the court read many of defendant’s 
requests to the jury and declined to give them. We think 
the proper practice would be not to read them at all to the 
jury unless the court meant to give them as written, or in a 
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modified form. If he means to refuse them, it is not neces- 
sary to read them; it can do no good; it might harm the 
party making the request. The jury, ignorant of law, might 
conclude that the court, emphatically declining to give a re- 
quest asked by one party meant that the party had mistaken 
the law of his case, and could not recover. It is better and 
safer not to read them aloud to the jury. 

6. The court was requested to charge what was the mean- 
ing of nominal damages in law, that it was only slight dam- 
ages, enough to carry costs. The court, though charging upon 
the subject, declined to give this. We think he should have 
so charged. 

7. The court also erred, we think, in declining to charge 
that the jury could not give special damages on the count for 
libel, that count having alleged none and none being proven, 

8. We think the court was right in declining to charge 
that as this libel was written and not printed, malice must be 
proved. The libel charged a crime, and malice is implied: 
2 Greenleaf, 418. 

9. We think he was right, too, in declining to charge that 
because a libel was punishable criminally, the plaintiff was 
not entitled to full damages in his civil suit. There was no 
evidence that he had ever been indicted, found guilty and 
punished for the offense, and the fact that he might possibly 
be, is too remote to be considered in mitigation of damages. 

10. There were a number of requests made explanatory of 
the different elements that make up damages, and the various 
kinds of damages and other similar generalities, which we 
think the court properly refused ; but in refusing them, it ap- 
pears that he read from section 3065 to section 3074 of the 
Code, inclusive, which did not probably much enlighten the 
jury on the law of this case. To give generalities, abstract 
propositions of law, to the jury in charge, would be error ; to 
refuse to give them, and yet read nine sections of the Code 
without explanation, seems to us equally erroneous, What 
the jury need is a clear explanation of the law of the case at 
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bar, and its plain application to the facts. If they believe 
such and such facts to exist, then such is the law. 

11. In this case, on the plea of set-off here filed, we think 
that the court, having been requested to charge that if plain- 
tiff began the fight and made the first attack upon defendant, 
then he was liable for the injuries to defendant’s person, 
ought to have charged that if plaintiff, six months after this al- 
leged libel had been sent to him, made a premeditated attack 
upon defendant at night with a repeater pistol, and fired first 
upon him, and if defendant acted in self-defense, though using 
a similar deadly weapon, and after he had received the 
wounds which injured him, advanced upon plaintiff, who was 
firing upon him from behind a tree, and reached his pistol 
around the.tree and shot plaintiff to dislodge him, and even 
shot him again as he retreated, then plaintiff is responsible in 
law to defendant for the injuries inflicted, and that the jury 
should set them off against any damages they might assess on 
the suit for libel; and that if this attack was made six months 
after the libelous letter was sent to plaintiff, such letter, how- 
ever libelous and false and abusive, could not justify such an 
attack at such length of time. Passion should have cooled 
and reason resumed its sway to such an extent at least as to 
/ prevent all efforts at homicide. In respect to the question of 
how far the plea of justifitation has been sustained, we say 
nothing, because another jury will pass upon it; nor will we 
undertake to measure the damages for the libel, if the plea of 
justification be not sustained, on the one hand, nor the injuries 
to defendant’s person by the plaintiff’s night attack ,on the 
other. We think that defendant has not had the law of his 
case properly laid before the jury, in the view we entertain of 
it, and therefore we grant a new trial. 

Judgment reversed. 
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CiarRKE & WILsoN, plaintiffs in error, vs. Lizzie TRAWICK, 
. defendant in error. 


1. When the sheriff, pending an application by the defendant for homestead, 
sells the land subject to the homestead right, reserving it in the deed made 
to the purchaser, the homestead, on afterwards being set apart, is subject 
to levy and sale at the instance of another creditor whose judgment is for a 
debt existing prior to the adoption of the present constitution. 

2. Asheriff’s deed is not admissible as title without the 7. /z., or without 
proper secondary evidence if the 7. fa. cannot be produced. Neither is it 
admissible as color of title unless, on the case made, it is relevant as such. 

3. Due diligence in searching for a superior court 7. fa. traced into the 
sheriff’s office, and not there now nor known to be elsewhere, requires 
search in the clerk’s office also, since it is to that office that all executions 
issued therefrom are ultimately returnable. 


Homestead. Levy and sale. Evidence. Deeds. Before 
Judge Potrie. Hancock Superior Court. October Term, 
1875. 


Reported in the opinion. 
J. T. JoRDAN, for plaintiffs in error. 


GEorRGE F, Pierce, Jr., for defendant. 


BLECKLEY, Judge. 


Land was sold by the sheriff in June, 1869, under judg- 
ments rendered in April of that year. It does not appear 
from the records upon what the judgments were founded, nor 
do we deem it material in the present case. At the time of 
the sale, an application by the defendant for homestead in 
the land was pending before the ordinary. The sheriff, being 
notified of the application, announced publicly that the land 
would be sold subject to the right of homestead; and after this 
announcement, he so sold it. He made the announcement at the 
instance of the defendant; and George F. Pierce, Esq., who 
was acting at the time as the defendant’s attorney, took part 
in making or procuring it to be made. Mr. Pierce became 
the purchaser, at the price of $480 00, and the sheriff exe- 
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cuted to hima deed in the usual form, except that it contained 
a reservation in these words: “ Provided, nevertheless, this 
deed nor sale is to impair the right of said defendant nor his 
family to a homestead in said land, of the value of $2,000 00 
in specie, asis granted to the citizens by the constitution and 
laws of said state; but this deed is made subject to said de- 
fendant’s rights to said privileges he may hereafter assert in 
the proper courts of the country.” Several months afterwards, 
Mr. Pierce, by quit claim deed, conveyed all his right and 
title to the defendant’s wife, the present claimant. The pur- 
chase money was the same in amount as that paid out by Mr. 
Pierce, and was raised by her by borrowing on her own credit. 
The homestead was set apart, but at what time does not ap- 
pear, further than that it was subsequent to the sheriff’s sale. 
In 1873 the whole tract was levied upon as the property of 
the same defendant by virtue of a judgment rendered in 1872, 
in favor of the plaintiffs in error, Clarke & Wilson. This 
judgment was for a debt which existed prior to the constitu- 
tion of 1868. ‘The defendant’s wife interposed a claim to the 
whole tract, and on the trial of the claim the verdict was in 
her favor. The plaintiffs moved for a new trial, and for error 
in overruling that motion this writ of error was brought. 

1. One ground of the motion is, that the verdict was con- 
trary to evidence; and we think it was, to the extent of the 
homestead estate. To that the claimant exhibited no title 
whatever. Her title consisted wholly of the sheriff’s deed to 
Pierce, and of the deed from Pierce to her. The sheriff did 
not sell nor attempt to sell the homestead. When he except- 
ed it in the terms of sale and in the deed, it was the same as 
if he had excepted it in his levy. If the judgments under 
which he was proceeding were based on contracts made prior 
to the adoption of the present constitution, he could have 
sold the homestead right, notwithstanding the pending appli- 
cation; but the power to sell it, if such power existed, was 
not exercised. He gave public notice that he would not ex- 
ercise it. The purchaser not only acquiesced in that notice, 
but took part, as the defendant’s attorney, in promulgating, 
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or procuring it to be promulgated. Whether those judgments 
bound the homestead or not, the plaintiffs in them could cer- 
tainly have spared the homestead right if they had thought 
proper to do so, by excepting the same, either from the levy 
or from the sale. The sheriff, with or without authority 
from the plaintiffs, could do thesame thing. His assumption 
of the authority, would simply have left him answerable to 
the plaintiffs for any injury they may have sustained from his 
misconduct, but it would in nowise have altered the fact of 
his actual conduct. Taking all the facts of the case, we think 
the defendant asserted a homestead right in the land to the 
value of $2,000 00, and that both the sheriff and the pur- 
chaser under him acquiesced in the right claimed. If the 
purchaser had afterwards resisted the laying off of the home~ 
stead, he might have been met successfully by the doctrine of 
estoppel. He was instrumental, as the defendant’s attorney, 
in having the sale restricted as it was; and the deed which 
he accepted showed on its face that the homestead was not 
intended to pass. In some cases there is a distinction be- 
tween selling property subject to incumbrances generally, and 
selling subject to a particular incumbrance specifically men- 
tioned: See 98 Massachusetts, 305; 50 Georgia Reports, 
109; 25 Ibid., 316. If the present case rested alone upon 
this distinction, our ruling would, perhaps, be maintainable; 
but it has still stronger support, for an incumbrance proper 
has relation to some right that has already passed out of the 
defendant, or which has been created in some other person; 
whereas, the interest here involved was one abiding in the 
defendant himself. There was vo attempt to sell all his: 
right, title and interest, as is usually done, but a particular 
right which he claimed was expressly excepted. The excep- 
‘tion was not of something to be asserted by a third person, as 
in the case of incumbrances proper, but of something to be 
asserted by the defendant himself. In other words, he insisted 
upon having a certain interest in his land left in himself, and 
the sheriff yielded to his claim and sold accordingly. After 


the sale that interest was definitely ascertained and set apart, 
VOL. LVI. 24. 
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and thus matters stood when the whole land was seized again 
by other creditors, against whom the homestead right, spared 
before, would not prevail. 

It was suggested in the argument, though it does not appear 
in the record, that the whole of the tract was embraced in the 
homestead as laid off. Should this appear to be true upon 
the next trial, we direct that, as judgment creditors of the 
defendant have had the benefit of the purchase money here- 
tofore paid to the sheriff, the amount thereof, without in- 
terest, be refunded to the present claimant, out of the proceeds 
of the next sale, provided the claimant shall, before another 
sale is advertised by the sheriff, file in the clerk’s office, and 
have recorded, a quit claim deed to the defendant of all her 
right and title to the whole tract, whether in possession or in 
reversion. We give this direction the more readily because 
counsel for plaintiffs in error, when the case was argued, ex- — 
pressed a willingness that the claimant should be allowed her 
purchase money if the land were made subject to re-sale. 

2. In the progress of the trial the claimant offered in evi- 
dence the sheriff’s deed to Pierce, without producing or ac- 
counting for the fi. fas. under which the sheriff sold. The 
court admitted it over the objection of the opposite party. 
We think this was error, if the purpose was to treat the deed 
as anything more than color of title; and as mere color of 
title, it was not relevant to the other facts of the case. There 
appears to have been no statement of counsel that it was ex- 
pected to make it available as color of title. We think the 
deed should have been rejected: 15 Georgia Reports, 343 ; 
16 Ibid., 593; 20 Ibid., 689; 10 Ibid., 74; 24 Ibid., 494. 

3. Later in the trial, claimants offered secondary evidence 

of the fi. fas. under which the sheriff sold, the land. As pre- 
Aiminary proof, it was shown, presumptively, that the sheriff 
“who made the sale turned them over to his successor, the pres- 
.ent incumbent; and the latter testified that he had searched 
his office and could not find them. We think the showing 
was complete as to the sheriff and the sheriff’s office, but it 
ought to have gone further and disclosed search in the clerk’s 
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office. All executions from the superior court are ultimately 
returnable to the clerk’s office; and when they have been 
traced into the sheriff’s office and are shown to be no longer 
there, the presumption is, in the absence of proof to the con- 
trary, that they have been acted upon finally by the sheriff 
and passed into the clerk’s office. Reasonable diligence to 
find them has not been exhausted until search has been made 
there: 6 Georgia Reports, 188; 7 Ibid., 264; 10 Ibid., 253. 
We do not think that any question of fraud was involved in 
the proven facts of the case. It was not error for the court 
to refuse the charge requested on that subject. The plaintift’s 
right to sell the homestead results from its never having been 
sold, and not from any fraud in the prior sale. In so far as 
the court’s charge recognizes that sale, (assuming it free from 
fraud) or the deed made under it, as an obstacle to subjecting 
the homestead now, under the present levy, the charge is 
error. It is not clear, from the charge itself, that it was in- 
tended to mean anything inconsistent with our own views; 


but construing it in the light of the court’s refusal to grant a 
new trial, there is a strong probability that the judge below 
did not agree with us on the main point in the case. We un- 
derstand what he did better than the imperfect report before 
us enables us to understand what he said. 

Judgment reversed. 


ANDERSON ATTAWAY, plaintiff in error, vs. THE STATE OF 
GeoreiA, defendant in error. 


1. There was sufficient evidence in this case to sustain the verdict. 

2. Newly discovered evidence to the effect that a witness is prepared to swear 
that she heard a person other than the defendant admit that she did the 
criminal act of which defendant was convicted, will not authorize a new 
trial, 


Criminal law. New trial. Before Judge McCurcHen, 
Bartow Superior Court. July Term, 1875. 
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It is only necessary to state that the newly discovered evi- 
dence was embraced in the affidavit of one Nancy Reeder, to 
the effect that she, in company with three other parties, heard 
Sallie Russell say that Anderson Attaway did not cut or as- 
sault William Vaughn at the time and place charged in the 
indictment, but that she, Sallie Russell, cut him; that Vaughn 
requested her to say nothing about the difficulty, stating that 
he would fix it on some one else; that she did the cutting on 
account of some improper conduct on the part of Attaway to 
her. That she never disclosed these facts to Attaway or his 
counsel until after the trial. 

‘The usual affidavits of the defendant and his counsel as to 
the evidence being newly discovered, were also annexed. 


WaRREN AKIN & Son; J. L. & J. M. Moon; RicHarp 
H. Frevp, by ABpa JOHNSON, for plaintiff in error. 


A. T. Hackett, solicitor general, by E. P. Howe t, for 


the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of an assault 
with intent to murder and on his trial therefor was found 
guilty. A motion for a new trial was made by the defend- 
ant, on the ground that the verdict was contrary to law and 
the evidence, and for newly discovered evidence since the trial, 
which motion was overruled by the court, and the defendant 
excepted. 

The assault was committed in the night, and the only point 
made upon the evidence was as to the identity of the defend- 
ant. The jury were satisfied from the evidence before them 
that the defendant committed the assault and cut the prosecu-- 
tor with his knife as alleged in the indictment, and in our 
judgment, there was sufficient evidence, as disclosed by the 
record, to sustain their verdict under the law. The newly dis- 
covered evidence was not of that character which would autho- 
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rize any court to grant a new trial on that ground. There was 
no error in overruling the motion for a new trial. 
Let the judgment of the court below be affirmed. 


Louis DE SAULLEs & Company, plaintiffs in error, vs. GEO. 
G. LEAKE, defendant in error. 


1. If, in charging the jury on any material point, the judge expresses an opin- 
ion as to what the proof shows, or what is true according to the evidence, 
it is error for which a new trial must be granted by the supreme court. 

2, It is not error to repeat what is admitted by one of the parties; and that 
the admission was made, if so stated in the charge, will be taken as true, 
unless it be otherwise certified in the bill ot exceptions. 

3. An erroneous charge on irrelevant evidence, or touching a matter wholly 
immaterial to the merits of the controversy, is not cause for new trial unless 
it has misled the jury. 


Charge of Court. New trial. Before Judge Cowart. 
City Court of Atlanta. June Term, 1875. 


Leake brought complaint against de Saulles & Company 
on an account for $699 96, due for services rendered asa clerk, 
and for $120 00 money loaned. Defendants pleaded that the 
account, so far as correct, had been paid. That the plaintiff 
had been employed by the year and had left their service with- 
out cause, thereby damaging them $250 00. That he was not 
entitled to any pay for the three dull months of the year. To 
the plea was attached a bill of particulars made out upon this 
basis, by which the plaintiff was shown to be indebted to the 
défendants $154 65. 

_ In view of the decision the testimony is immaterial here, 

except as to the item of $120 00 alleged to have been loaned 
by plaintiff to defendants. The former testified that it was 
money loaned. Krous, one of the defendants, stated that it 
was money taken by him from plaintiff when intoxicated, 
but he admitted that it was used by defendants with the con- 
sent of plaintiff. 
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The court charged the jury, amongst other things, as fol- 
lows: “The proof shows that the plaintiff left defendants about 
the time of the commencement of the busiest season, while 
the defendants admit that he served them during the spring 
months of that year, when, according to the proof, the busi- 
ness was nearly as good as in the fall months, during which 
time it is admitted plaintiff served. 

“ As regards the item of $120 00 there is a conflict of the 
testimony in reference thereto. You will harmonize the tes- 
timony if you can; if you cannot, then you will find in favor 
of that which you believe most clear.” 

The jury found for the plaintiff $351 29, with interest from 
October 15th, 1874. The defendants moved for a new trial 
because the verdict was contrary to law and evidence, and be- 
cause of error in the aforesaid charge. The motion was over-, 
ruled and defendants excepted. 


Hixtiyer & Brorues, for plaintiffs in error. 


A. B. CuLBerson; Orr & Lewis, for defendant. 


BLECKLEY, Judge. 


This was a suit by a mercantile clerk against his employers 
for wages and for money loaned. The money item was ad- 
mitted. The item for wages was resisted, on the ground that 
the clerk had withdrawn from the service for which he was 
hired before the expiration of the term, without just cause 
and without the consent of his employers. The service com- 
menced in January, 1874, without any definite contract. 
Subsequently a contract was entered into for service during 
that year, at the rate of $1,000 00 per annum. Under that 
contract the plaintiff remained until the 13th of October, 
when he withdrew. He justified his withdrawal in two 
ways: First, he said that it was stipulated in the contract it- 
self that either party might put an end to the engagement at 
will; and, second, he said that his employers had given him 
j ust cause to leave them by refusing to allow him reasonable 
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time for meals, or rather for breakfast. He claimed pay 
only for the time he served, and his suit was brought for a 
balance, after deducting certain admitted payments. Both 
parties testified in the case. It was a disputed point whether 
the plaintiff had a right to withdraw at pleasure by the 
terms of the contract; and it was also a disputed point 
whether the restriction he complained of in reference to his 
meals was unusual or unreasonable. It was likewise a ques- 
tion, supposing his withdrawal justified, how his wages for 
the time he served should be apportioned. Would he be en- 
titled to what his services were worth, irrespective of the con- 
tract rate, or would the coutract rate govern; and if the lat- 
ter, would the apportionment depend simply on the number 
of months served out, or partly on the comparative importance 
of these months as falling in or out of the business season ? 
There was evidence tending to show that some months were 
dull and some more active, and that the fall months especial- 
ly were business months. Other evidence tended to show 
that the spring months were nearly equal to those of the fall, 
and that the plaintiff’s services, even in the dull months of 
summer, were worth the average rate of the contract. 

1, The court charged the jury that the proof showed that 
the plaintiff left about the commencement of the business sea- 
son, while the defendants admit that he served during the 
spring months, when, according to the proof, the business was 
nearly as good as during the fall months. It is not in aec- 
cordance with the system of charging a jury known to our 
law, for the judge to express himself thus in reference to the 
evidence. What the proof shows, and what is according to 
the proof, must be deternrined by the jury entirely. The 
statute prohibits the judge from even intimating an opinion ; 
and for this error we are required by the statute itself to order 
a new trial: Code, section 3248; Phillips vs. Williams, 39 
Georgia Reports, 597. 

2. It is not error for the judge to say to the jury that a 
fact is admitted: 16 Georgia Reports, 368. Of course, it 
would be otherwise if the fact were not admitted. But where 
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there is such a statement in the charge, and there is no con- 
tradiction of it by the judge himself in the bill of exceptions, 
it will be taken as true. In the charge we have just recited, 
the judge told the jury that the defendants admitted that the 
plaintiff served during the spring months. Unless it were 
otherwise alleged in the bill of exceptions, and certified by 
the judge, we must suppose that this related to some admis- 
sion made by the defendants in open court. We do not, 
therefore, include this part of the charge in pronouncing the 
charge erroneous. The error lies in saying that the proof 
showed the defendant left about the commencement of the 
business season, and that, according to the proof, the business 
was nearly as good in the spring montH€ as during the fall 
months. 

3. The charge is further complained of, as respects the 
item for loaned money, because the jury were told that the 
evidence was conflicting, and that if they could not harmon- 
ize it, they should find in favor of that which was most clear. 
Perhaps the judge ought not to say to the jury that the evi- 
dence is conflicting; but whether so or not, is of no conse- 
quence in the present case—the money item was not disputed 
except as to the way the loan was made, and that was of no 
moment. It did not vary the rights of the parties in the 
least. The evidence to which the charge applied was quite 
irrelevant to any real issue in the case: 12 Georgia Reports, 
213. 

We will add, that in granting a new trial at all in this case, 
we carry our obedience to the statutory mandate up to the 
highest notch. It is more than probable that the defendants 
were not the least injured by the manner in which the judge 
instructed the jury; but still, the charge was improper, aud 
we think it best to abide by the words of the statute where 
there is a possibility that the impropriety may have had the 
slightest influence on any material point. 

Judgment reversed. 
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Mary E. Primrosg, plaintiff in error, vs. Joun S. BRown- 
*ING, defendant in error. 


1. In a claim case, the burden of proof is upon the plaintiff in execution to 
show title in the defendant in order to authorize a verdict that the property 
is subject; and when the plaintiff seeks to do so by proving that the pro- 
ceeds of the sale of lands voluntarily conveyed to the wife by the husband, 
after he became indebted to the plaintiff, paid for the land levied on, though 
the deed was made by the vendor to the wife, the deeds from husband to 
wife and from the vendor of the land levied on to the wife, are essential 
links in the chain which binds the land levied on to pay the plaintiff’s 
debt, and parol evidence of the character or contents of these deeds is 
inadmissible ; the deeds themselves must be introduced or accounted for, 

. When such a deed is introduced, its consideration may be attacked by pa- 
rol, and though purporting to be valuable, it may be proven to be purely 
voluntary. 

. An insolvent debtor cannot make a legal voluntary conveyance of lands 
so as to defeat existing debts, and section 2662 of the Code is applicable to 
such a case; nor does it matter with what intent the déed be made; the 
debtor must be just before he can be generous, he must pay what he owes 
before he can give away. Yet whether he be insolvent or not, is a ques- . 
tion for the jury, and that question being in dispute and dependent on the 
facts proven, it is error in the court to charge that “no debtor in the con- 
dition of Primrose could make such a gift of his property.’’ 

4 Anaccommodation indorser becomes a debtor at the time he puts his 
name on the note, and not from the time that the note matures; and if in 
this case he made the deed’ of gift to his wife after the indorsement, and 
then owed more than he owned, he was insolvent; and the deed to his 
wife, if voluntary, was injurious to the holder of the note and void against 
him as an existing creditor. 


’ 

Claim. Evidence. Deeds. Debtor and creditor. Charge 
of Court. Indorsement. Fraudulent conveyance. Before 
Judge Tompxins. Richmond Superior Court. October 
Term, 1875. 


Reported in the opinion. 
H. Cuay Foster, for plaintiff in error. 


BaRNEs & CumMine, for defendant. 
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JACKSON, Judge. 


Browning obtained judgment against P. H. Primrose as 
indorser, upon a note dated November 12th, 1873, and pay- 
able thirty days after date; execution was issued thereon, 
and was levied upon certain land as the property of said de- 
fendant; the land was claimed by Mary E. Primrose, and on 
the trial of the claim case it was agreed between counsel that 
the note became due five days after the date of the deed under 
which claimant claimed the land. 

The plaintiff in execution proved by the defendant, who 
was the husband of the claimant, that his wife had no sepa- 
rate property prior to his conveying it to her; that he con- 
veyed to her the old homestead place near Harrisburg, and 
that this property levied on was bought by her from proceeds 
of the sale of that homestead ; that after making a deed to his 
wife, he had $7,000 00 or $8,000 00 in property, and owed 
$10,000 00 or $12,000 00; that he had $2,000 00 or 
$3,000 00 in cash in his butchering business ; that he made 
the deed not to delay or defraud creditors, but to secure a 
homestead to his family. 

At the close of this testimony claimant moved for a non- 
suit, the court refused the motion, the jury found the proper- 
ty subject, and the claimant moved for a new trial on the fol- 
lowing grounds : 

Ist. Because the court erred in permitting the defendant, 
Primrose, to testify over claimant’s objection, that he made 
a voluntary conveyance of the homestead to claimant, and 
that the property levied on was bought with the proceeds of 
that place. 

2d. Because the court erred in refusing the non-suit. 

3d. Because he erred in charging that if defendant, Prim- 
rose, was insolvent the deed was void, and that he was in- 
solvent if he owed more than he owned. 

4th. Because he erred in refusing to charge that if Prim- 
rose was an accommodation indorser of O’Dowd & Company, 
he was not the debtor of plaintiff until the note matured. 


6 
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5th. Because the court erred in applying section 2662 of 
the Code to this case, and in remarking thereon that no debtor 
in the condition of Primrose could make such a gift of his 
property. 

6th. Because the court erred in charging that if the jury 
believed the testimony given in the case that the deed was 
made after signing the note, the deed was void. 

7th. Because the verdict was contrary to law and to the 
evidence. , 

The court overruled the motion on all the grounds, and this 
is the error assigned. 

1, 2. We think that the motion for a new trial should 
have been granted, because the court erred in allowing the de- 
fendant, Primrose, to testify in respect to the character of the 
conveyance which he had made to his wife. The deed itself 
was the best evidence of what it contained, and it should have 
been produced or its absence properly accounted for. The 
plaintiff in execution sought to subject this property ; he did 
not show possession in the defendant nor any legal title in 
him. He sought to show title in him by showing a deed to 
his wife coupled with the fact that his own money, or the pro- 
ceeds of land of his which was subject to this debt, paid 
for this land, and, thereby, a trust resulted to him, and the 
true title, so far as this debt was concerned, was in him. . To 
show this, an essential link was this deed and its character, 
whether voluntary or for value ; and the best evidence of its 
contents, of what the cxnsidenttion pape ted to be, was un- 
questionably the deed itself. 

3. In regard to the 5th ground, we think section 2662 of 
the Code did apply to the case, but that the court went too far 
in saying that no debtor in the condition of Primrose could 
make such a gift of his property, for whether Primrose was 
solvent or insolvent was a question for the jury, and the court 
should not have taken upon himself to decide it. In respect 
to the 6th ground, we think that the court also assumed facts 
to be true which it was the province of the jury to pass upon. 

4, Inasmuch as there was no legal evidence of the deed to 
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his wife, by which the plaintiff sought to show titie in the 
defendant, we think there was not sufficient evidence to sub- 
ject this land to this execution, and, therefore, that the new 
trial should have been granted on the grounds that the non- 
suit was refused, and that the verdict was contrary to law. 
We see no error in the third and fourth grounds. If defend- 
ant was insolvent he could not give away his property, and 
he was insolvent if he owed more than he owned. His in- 
debtedness was incurred at the moment he indorsed this pa- 
per, and not when it matured. In view of the entire case, as 
disclosed in the record, we think there should be a new trial. 
If, on that trial, it should be made to appear to the satisfaction 
of the jury, by competent evidence, that the defendant in ex- 
ecution indorsed this paper before he made the deed, if vol- 
untary, to the homestead place to his wife, that at that time 
he owed more money than he had property left to pay it, and 
that the proceeds of the sale of this homestead place was used 
by the claimant to purchase the property levied on, the con- 
veyances to both places being in evidence before the jury, then 
we think there would be sufficient evidence to support a ver- 
dict finding the property subject. As the case now stands we 
do not think that there is enough legal evidence. The court 
assumed facts which should have been left to the jury to 
find. Wedo not mean to say that if the deed to the home- 
stead place should purport to be for a valuable consideration, 
that such consideration could not be attacked by parol and 
shown to be purely voluntary; but it would require stronger 
evidence to change the character of the considerations ex- 


pressed in the deed. 
Let the judgment be reversed and a new trial be granted. 


JAMES PARKER, plaintiff in error, vs. MARTIN G. Brapy, 
defendant in error. 


1. Defendant in attachment does not waive his traverse to the plaintiff’s affi- 
davit by afterwards pleading to the merits of the action. The two de- 
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fenses are perfectly consistent, the formar going to the writ and the latter 
to the declaration. 

2. While the traverse is not to delay the plaintiff after he has served the de- 
fendant personally with notice, it should be tried either before or with the 
main case, unless continued for cause when the main case is ready. 












Attachment. Pleadings. Waiver. Practice in the Supe- 
rior Court. Before Judge CLarK. Sumter Superior Court. 
October Term, 1875. 







Reported in the opinion. 


Joun R. Workit, for plaintiff in error. 






Guerry & Son; Hawkins & Hawkins, for defendant. 









BLECKLEY, Judge. 


Attachment issued in November, 1856; and was levied 
upon land, personal property, and by service of garnishment. 
Declaration was filed at the first term, and at the same term 
the defendant traversed the truth of the plaintiff’s affidavit 
in relation to the ground of the attachment, which ground 
was that the defendant absconds. In April, 1869, the de- 
fendant filed a plea, on oath, to the merits of the action. 

At October term, 1875, the cause came on for trial before 
a jury. The defendant offered evidence in support of his 
traverse of the plaintiff’s affidavit. The evidence was re- 
pelled by the court, the court holding that the traverse was 
waived by pleading to the merits. The defendant then with- 
drew his plea to the merits and again offered the evidence, 
and it was again repelled by the court, the court holding that 
the traverse stood waived as well after the plea was with- . 
drawn as before. The court then, upon inspection of the notes 
declared upon, rendered judgment, without the verdict of a 
jury, in favor of the plaintiff, for principal, interest and costs, 
reciting in the judgment that the plea having been with- 
drawn, there was no issuable defense filed on oath. The 
judgment contained a direction for levying, first upon the 
lands embraced in the attachment levy, and then upon the 




















374 SUPREME COURT OF GEORGIA. 
Parker vs. Brady. 


property of the defendant generally. It made no reference 
to the personal property seized under the attachment. 

There is in the record no evidence that the property was re- 
plevied, or that written notice of the attachment, or of the 
proceedings thereon, had ever been served on the defendant. 

The Code provides, and the same, in substance, was statute 
law at the date of this attachment, that at the return of the 
attachment, the defendant may traverse the truth of the plain- 
tiff’s affidavit in relation to the ground upon which the attach- 
ment issued; that the issue formed upon such traverse shall 
be tried by a jury at the same term, unless good cause is 
shown for a continuance; and that if the verdict upon that 
issue be for the defendant, the attachment shall be dismissed 
at the cost of the plaintiff; Code, section 3312. The next 
section declares that the traverse shall not delay judgment on 
the declaration where personal service has been perfected, but 
that judgment may be had thereon, subject to the rules of the 
common law, as well before the trial of the issue on the tra- 
verse as afterward. The personal service here referred to is 
that provided for in section 3309, which is by notice in writ- 
ing, to be served personally on the defendant by the sheriff, 
his deputy, ora constable, a copy of which is to be given to 
the defendant at least ten days before final judgment on the 
attachment, and the original, with the officer’s entry thereon, 
is to be returned to the court. This being done, the judg- 
ment rendered upon the attachment is to have the same force 
and effect as judgments rendered at common law. The de- 
claration is not to be dismissed because the attachment may 
have been dismissed or discontinued, but judgment upon the 
merits of the case is to be rendered on the declaration as in 
other cases at common law: Code, section 3309. Section 3328 
declares that when the defendant has replevied the property, 
or when he has appeared by himself or his attorney at law, 
and made defense, or when he has been duly cited to appear 
by the written notice before mentioned, the judgment against 
him shall bind all his property, and have the same force 
and effect as when there has been personal service, and that 
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execution shall issue accordingly, but to be first levied upon 
the property attached. In all other cases the judgment on 
the attachment binds only the property attached, and is to be 
entered up against that property alone. 

From these provisions of the Code, it seems clear beyond all 
manner of question, that the defendant may, at the same time, 
defend himself against the attachment and against the action 
founded thereon. The only restriction is, that, in order to con- 
test the ground of the attachment, he must file his traverse 
at the first term. When he does so, he pleads, not to the ac- 
tion but to the writ. What is to hinder him from pleading 
to the action also? The plaintiff is expressly authorized to 
proceed, and is not to be delayed in the trial of his action. 
If he can proceed, may not the defendant resist him on the 
merits without losing his defense to the writ? What incon- 
sistency between the two lines of defense is there? We can 
see none whatever. And if there were, it is in perfect har- 
mony with our general system to allow contradictory pleas. 
In an ordinary action, there may be a plea in abatement and 
a plea in bar on the record at the same time: 51 Georgia Re- 
ports, 232. The plea in abatement should be first disposed of. 
So a traverse to the ground of attachment should be first dis- 
posed of, unless it is continued for cause. The Code directs 
that it be tried at the first term. It should always be tried 
before the main case or with it, unless there is legal ground 
for continuance. The plaintiff is not to be delayed by it, but 
that means that nothing that works a continuance of the trav- 
erse only shall postpone the main case. It does not mean 
that if both are ready for trial at the same time they shall 
not be tried together, or that if tried separately, the due order 
of trial shall be reversed. Notwithstanding a plea to the 
merits, there is still a substantial reason for trying the issue 
formed on the traverse. Both the costs and the lien of the 
attachment are involved in it. Should the issue be found for 
the defendant the levy would fall, and a judgment on the 
merits for the plaintiff wonld take lien on the property at- 

tached, as well as on other property, from the date of the 
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judgment only. And this is right. A plaintiff who falsely 
alleges a ground of attachment when there is none in fact, 
should lose the benefit of his levy. A lien acquired by per- 
jury, or even by an honest mistake in the affidavit, should 
last no longer than till the truth is ascertained. The law is 
quite liberal enough when it allows the plaintiff, after a false 
commencement, to obtain a general judgment. When an at- 
tachment is dismissed its lien is lost: 58 Georgia Reports, 
442; Bruce vs. Conyers, 54 Georgia Reports, 678. 

The fourth head-note in Poole vs. Perdue, 44 Georgia 
Reports, 454, which says that “ objections to the form of the 
affidavit in an attachment are waived by the appearance of 
the defendant and pleading to the merits,” should be con- 


strued with reference to the facts of that case, and not ex- 
tended beyond them. There the objections were not. taken or 
filed until after pleading. Besides, some of the objections 
urged to the affidavit were considered and ruled upoag sepa- 
rately by this court, as if not intended to be classed with 


those to which the fourth head-note applies; which latter are 
“objections to the form of the affidavit.” In the present case 
the traverse went to the ground of the attachment—to the 
truth of the affidavit and not to the form of it. Moreover, 
the traverse wus filed at the time prescribed by the statute. 
It was not after, but long before, any plea to the merits of 
the action. . 
Judgment reversed. 


JAmMEs C, THURMAN, plaintiff in error, vs. THE CHEROKEE 
RAILROAD CoMPANY, defendant in error. 


An employee of a railroad company cannot maintain an action against said 
company for a personal injury sustained by him while the road was in the 


hands of a receiver. 


Railroads. Receiver. Before Judge McCurcHen. Bar- 
tow Superior Court. July Term, 1875. 
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Stinson vs. Thornton. 


Report unnecessary. 
Worrorp & MILNER, for plaintiff in error. 
A. Jounson ; D. A. WALKER, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant to recover damages for personal injuries sustained by 
him, as an employee, whilst the defendant’s road was in the 
hands of a receiver appointed by a court of chancery. The 
defendant demurred to the plaintiff’s declaration and made a 
motion to dismiss it, which demurrer and motion were sus- 
tained by the court, and the plaintiff excepted. 

This case comes within the ruling of this court in Hender- 
son vs. Walker et al., 55 Georgia Reports, 481, and is con- 
trolled by it. 

Let the judgment of the court below be affirmed. 


JANE M. Stinson, by next friend, plaintiff in error, vs. 
JoHN P. THORNTON, administrator, defendant in error. 


1. Bona fide purchaser of railroad stock for value and without notice, pro- 
tected: Nutting vs. Thomason, g6 Georgia Reports, 34. 

2. The person who acted in procuring the transfers to be made on the books 
of the corporation, was not an agent of the second purchaser, and the latter 
was not affected by notice to him not communicated. 


Sales. Railroad stock. Notice. Principal and agent. Be- 
fore Judge BucHANAN. Troup Superior Court. November 
Term, 1875. 


Jane M. Stinson, by her next friend, brought complaint 
against John P. Thornton, as administrator upon the estate of 
Thomas J. Thornton, deceased, for fourteen shares of stock in 
the Atlanta and West Point Railroad Company, of the value 
of $1,400 00, with certain dividends which had been declared 
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thereon. The defendant pleaded the general issue, and fur- 
ther, that if his intestate had ever purchased any such stock 
he was unaware of the fact that plaintiff had any interest 
therein ; that he purchased from one authorized to sell, and 
paid full value therefor. 

The case made by the plaintiff was, in brief, as follows : 

John Stinson, by his will, left twenty-one shares of stock 
in the Atlanta and West Point Railroad Company to his 
daughter, the plaintiff, who was imbecile and incapable of 
attending to business. He appointed his son, John W. Stin- 
son, his executor, with full power to sell any part of the 
estate when he might think it best for the widow and chil- 
dren. 

The stock book of the railroad company showed that on 
July 25th, 1860, the twenty-one shares standing in the name 
of John Stinson were transferred to John W. Stinson, trustee 
for Jane M. Stinson; that on January 18th, 1868, fourteen 
shares were transferred to Wise & Douglass, and that on the 
same day these shares were further transferred to Thomas J. 
Thornton. 

About January 18th, 1868, John W. Stinson was indebted 
to Wise & Douglass on an account for himself and for goods 
purchased by him for the use of the family of testator. He 
offered to let Wise & Douglass have the above mentioned 
stock if they would take it at ninety-five cents in the dollar. 
They inquired as to what they could sell it for. Thomas J. 
Thornton agreed to give ninety-four cents, They accordingly 
purchased from Stinson at ninety-five cents and sold to 
Thornton at ninety-four. The papers were given by Wise & 
Douglass to John F. Moreland to have the transfers made. 
They did not know themselves how the stock was held ; did 
not tell Thornton that it was the property of an estate; merely 
said to him that they had some railroad stock which they 
wished to sell. It was left # Moreland to have the transfers 
properly made. The money paid by Thornton was appropri- 
ated first to satisfaction of account against Stinson, and bal- 
ance handed to Bigham by order of the former. 
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Plaintiff, having further proved the number and amounts 
of dividends declared on the stock since the transfer by Stin- 
son, closed. 

On motion of defendant a non-suit was ordered, and plain- 
tiff excepted. 


B. H. Breuaw, for plaintiff in error. 
Speer & SPEER, for defendant. 
BLECKLEY, Judge. 


The two points ruled by the court appear, at sufficient 
length, in the head-notes. They need not be commented 


upon. 
Judgment affirmed. 


Tuomas G. Lawson, administrator, plaintiff in error, vs. 
ALFRED H. Coares, defendant in error. 

1. A memorandum on an account and application for a mechanic’s lien, not 
recorded with the lien, and with no proof in regard to the person who 
made the memorandum, or of its truth, is no evidence at all. 

2. When the verdict of the jury has no legal evidence to sustain it, a new 


trial must be granted. 


Mechanic’s lien. Evidence. New trial. Before Judge 
BARTLETT. Putnam Superior Court. September Term, 1875. 


Reported in the opinion. 

Tuomas G. Lawson, for plaintiff in error. 
W. F. JenxKtns, for defendant. 

JACKSON, Judge. 


This was a suit on a note secured by a mechanic’s lien. 
The jury found for the plaintiff; the defendant moved for a 













380 SUPREME COURT OF GEORGIA. 
Whitaker vs. Dye. 











new trial; the court set aside the verdict and granted the 
new trial so far as respects the finding in favor of the valid- 
ity of the lien; the plaintiff excepted, and assigns for error 
the grant of this new trial. 

1. The single question is, was the lien recorded in thirty 
days? The only proof that it was so reeorded was a mem- 
orandum on what was said to be the ‘original account and 
application or claim for lien, to the effect that the work «was 
completed on the 20th of November, 1874, but there was 
no proof on the point who put the memorandum there; the 
memorandum was not on the record; Leonard, the builder, 
could not say that he put it there, and stated that the work 
was finished on 25th of September, except one room which 
was worked on by one carpenter a week or ten days after 
that time; the note for the work was due the Ist of Novem- 
ber, 1874; the lien was not recorded until the 17th of De- 
cember; and really it seems to us that there was no legal 
evidence at all that the lien was recorded in thirty days, as 
the law at its date required. 

2. The court, therefore, was compelled to grant the new 
trial on the ground that there was no evidence to support the 
verdict. 

Judgment affirmed. 


























Watton WG&ITAKER, plaintiff in error, vs. JAMES A. Dre, 
defendant in error. 






A promise to pay in currency by a future day, a sum equal to the value of a 
given amount of currency at the date of the promise, is to be discharged, 
after maturity, with no less currency than at maturity. Such a contract 
gives to the debtor the benefit of appreeciation up to the expiration of the 
credit, but not of that which occurs after default in payment. 








Promissory notes. Contracts. Before Judge BucHanan, 
Troup Superior Court. November Adjourned Term, 1874. 





Reported in the opinion. 
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W. O. TuaeLe, by ALBERT H. Cox, for plaintiff in er- 
ror. 


FERRELL & LONGLEY, for defendant. 
BLECKLEY, Judge. 


When the contract was made gold was $1 38; when it be- 
came due, it was $1 20}; it was the same at the date of the 
first credit, and at the date of the second credit it was $1 09. 
At the time of the trial (December 10th, 1874,) it was $1 11}. 
The instrument declared upon was as follows: 


$3,530 00. By the 25th December, 1869, I promise to pay M. P. Dye 
or bearer, thirty-five hundred and thirty dollars, for value received. This 
note has the following condition: the subscriber agrees to pay at the maturity 
of this note, in the currency then in circulation, an amount equivalent to the 
aforesaid amount of the currency now in circulation, as it is valued at the 
date hereof, This October 12th, 1868. 
(Signed) “ WALTER WHITAKER.” 


Indorsed upon the same were these entries: 


“On the r2th of October, 1868, gold was quoted in New York, at $1 38 
and the gold value of this note would have been $2,558 70. Reteived on 
within note one thousand dollars in currency, which is worth in gold, accord- 
ing to New York quotations, $1 20%, which is $831 60 in gold, December 
29th, 1869. 

“Received on within note nine hundred dollars in currency, April 28th, 
1871.” 


The court below was called upon to construe the contract 
with no aid from extrinsic testimony, and to give the jury 
a rule for calculating the amount for which the verdict should 
be rendered, the value of gold as compared ,with currency 
being as above set forth. 

The plaintiff contended that the amount of currency which 
the defendant undertook to pay became fixed and certain 
when the contract matured, and that subsequent appreciation 
did not reduce the debt to any less amount. He arrived at 
the sum thus: $3,530 00 in currency at the date of contract, 
when gold was $1 38, equaled $2,558 70 gold; and this, at 
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date of maturity, when gold was $1 20}, equaled $3,134 40 
currency. The contract being an agreement to pay currency, 
this last sum was what should have been paid on the day of 
maturity, and was therefore the real amount of the debt. 

On the other hand, the defendant contended that the value, 
and not the amount of currency, was the substantial matter 
in the contemplation of the parties. What the creditor was 
to receive was the equivalent of $3,530 00 currency at the 
date of the contract, which reduced to gold, the ordinary 
standard of value, was $2,558 70. This sum in gold was the 
real debt, and so remained. It was the debt at the date of 
the contract, at the time of maturity, and, (with the gold 
value of the two credits deducted, and interest added,) at the 
time of the trial. As tending to confirm this theory of the 
case, the defendant insisted that the parties themselves had 
recognized it and acted upon it in entering the first credit, 
since, in that entry, they recorded the gold value of the note 
and the gold equivalent of the credit. 

At the date of the contract and down to the time of trial, 
one species of currency was a legal tender ; and we know by 
the public history of the country, and there is no evidence to 
the contrary in the record, that the whole mass of currency 
in circulation was at par with it. Under these circumstances, 
a promise to pay “in currency in circulation,” may be con- 
sidered, in its ultimate analysis, a promise to pay in the cur- 
rency tender, as distinguished from the specie tender. As 
there was a mixed currency of equal commercial value in cir- 
culation when the debt matured, some of which was money, 
and some not money, the most favorable view that can be 
taken for the debtor is, that when he failed to exercise his 
privilege of paying in that which was not money, the debt at 
once became payable absolutely in that which was money. If 
he was not bound at first to pay legal tender currency to the 
exclusion of the other, he became so bound on the day of 
maturity by his failure to pay any. 

On breach of a contract to pay currency, the measure of 
recovery is, generally, the value of the currency at the time 
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of the breach, with interest added: 8 Peters, 181; 12 IIl., 
184; 3 Litt., 245; 28.& M., 485. How ought this rule to 
be applied when the recovery is not to be in gold or silver, 
but in some of that very currency which ought to have been 
paid? Should the value be estimated in one kind of money 
and the judgment go for another kind, or should the measure 
of the recovery and the recovery itself be in the same medium ? 
If this were a gold contract, the judgment should be for gold: 
7 Wall., 229; 12 Ibid., 687. But it is a currency contract, 
and whatever advantages belong to it, as such, ought to be pre- 
served. In dealing with it, the value of gold was involved 
to find out how much currency was due, but for that purpose 
only. When the translation into currency was once made, 
the medium was reached in which, according to the contract, 
the debt was to be paid, and in which, according to the 
law, the judgment might be rendered. Should there be a re- 
translation into gold for the purpose of adjusting the recovery 
in currency to the damages sustained by not paying the like 








currency? Treating currency as represented by that part of 
it which may be used as legal tender, is not the difference be- 
tween realizing it earlier or later, simply the lawful interest ; 
no more and no Jess? We shall so hold in the present case, 
and affirm the judgment. 


Caruart & BrotrueEr, plaintiffs in error, vs. E. C. GRIER, 
defendant in error. 


Where property offered for sale by the sheriff was withdrawn on the promise 
of the defendant that he would pay off the execution levied thereon, and 
this payment was in fact made, the money in the hands of the sheriff is not 
subject to an older execution against such defendant, 

Money rule. - Levy and sale. Executions. Before Judge 

Wricut. Mitchell Superior Court. November ‘Term, 1875. 


Reported in the decision. 


Warren & Hosss, for plaintiffs in error. 
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No appearance for defendant. 
WARNER, Chief Justice. 


This was a motion for the distribution of money on the fol- 
lowing agreed statement of facts: That on the first Tuesday 
in July last,a lot of land which had been levied on as the 
property of defendant, by a fi. fa. in favor of Grier, was 
offered for sale by the sheriff, when it was withdrawn from 
sale on the promise of the defendant that he would pay off 
the fi. fa. levied thereon, which he did pay to the sheriff; but 
before the sheriff paid the money over to the plaintiff in fi. fa., 
Grier, another fi. fa. in favor of Carhart & Brother against 
Butler, the defendant, of older date, was placed in the hands of 
the sheriff with notice to hold up the money and not pay it to 
Grier. The court ordered the money to be paid to the Grier 
fi. fa., whereupon the plaintiffs in the Carhart fi. fa. ex- 
cepted. 

The money in the sheriff’s hands was not raised by the sale 
of the defendant’s property, but was a voluntary payment by 
the defendant of the Grier fi. fa., which he had the right to 
do, and it was the duty of the sheriff to have entered that 
payment on that fi. fa. in satisfaction thereof, there being no 
other fi. fa. in his hands at that time. Grier became entitled 
to the money when it was voluntarily paid by the defendant 
in satisfaction of his fi. fa., and the fact that an older fi. fa. 
against the defendant was afterwards placed in the sheriff’s 
hands did not deprive Grier of his right to the money which 
the defendant had voluntarily paid in satisfaction of his fi. fa. 
If the money in the hands of the sheriff had been raised by 
a sale of the defendant’s property that would have presented 
a different question. There is nothing to prevent the plain- 
tiffs in the older fi. fa. from levying it on the defendant’s 
property and making their money, so far as the record shows. 

Let the judgment of the court below be affirmed. 
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JAMES WHITE, plaintiff in error, vs. THE STATE oF GEOR- 
GIA, defendant in error. 


1. Under the Code (sections 4507, 4508,) only public officers, either de jure 
or de facto, can be convicted of extortion. 

2. For an officer having in his hands a warrant for assault and battery, to re- 
ceive money which is voluntarily offered and paid by the defendant, is not 
extortion, if the money is received in good faith to be used in settling the 
prosecution and not for the officer’s own use. Whatever offense the trans- 
action may amount to, it is not extortion. 

3, That the officer said the warrant was for assault and battery, is not irrele- 
vant, and may be proved against him, as part of the ves geste, without pro- 
ducing the warrant. i 

4. In order to throw light upon the question of guilty intention, the officer’s 
experience and acquaintance with his duties may be shown; and for this 
purpose, though it be alleged that he was a special constable, it may be 
proved that he had frequently before been sent by the magistrate to make 
arrests. And parol evidence to that effect is not secondary. 

5. The judge may propound a leading question to a witness introduced by 
the state. . 

6. It is error to charge, “‘ Under the evidence for the defense, he is: guilty.” 

7. It is error to charge, “If you disbelieve all the evidence for the state, and 
believe every word of evidence for the defense, I charge you the prisoner 
is guilty, but of course you can look to all the evidence and make up your 


verdict on it.’’ 


Criminal law. Extortion. Officers. Res geste. Evi- 
dence. Witness. Charge of court. Before Judge Tomp- 
KINS. Chatham Superior Court. May Term, 1875. 


An indictment was found against White for the offense of 
extortion, whilst acting as a special constable, in the execution 
of a warrant for assault and battery against one William 
Sheppard. He pleaded not guilty. 

The evidence for the prosecution showed that the defendant 
stated to Sheppard that he had a warrant for him; that 
thereupon the latter asked if the case could be settled and 
how much it would take; that defendant replied it could be 
settled for $10 00; that on the succeeding day one Henry 
Haas paid to defendant $10 00; that defendant stated to 
Sheppard that he would have to give bond for his appear- 
ance; that he went to the office of the justice of the peace 
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for that purpose and gave the bond; that defendant acts as 
constable for the justice. 

The evidence for the defense was, in substance, as follows: 

Isaac Russell, justice of the peace, sworn: Issued the 
warrant against Sheppard and swore in A. Fredericks as a 
special constable; told him to take defendant to aid in mak- 
ing the arrest. Subsequently defendant and Sheppard came 
to his office. The former stated that he had received $10 00 
for the purpose of settling the case. Told him that it could 
not be done without the consent of prosecutrix and the pay- 
ment of all costs, and that $10 00 was not sufficient. Wit- 
ness instructed defendant to return the $1000. A few mo- 
ments after this, in the presence of Sheppard, defendant told 
witness that he had returned the money. Sheppard then 
wanted to know if the case could be settled. Replied that 
under instructions from the judge of the city court and the 
solicitor general, witness was authorized, upon the consent of 
the prosecutrix and the payment of all costs, to settle misde- 
meanors. He then asked if he could go to an attorney’s of- 
fice to have a bond for his appearance at a court of inquiry 
drawn, so that, in the meantime, the consent of the prosecu- 
trix to the proposed settlement could be obtained. Witness 
permitted him to go and the bond was executed, Haas signing 
it. On the day of the examination the prosecutrix and Shep- 
pard agreed to settle and pay the costs. Haas stated that he 
had given $10 00 to defendant to settle the case. Witness 
replied that defendant had received the $10 00 under the im- 
pression that the case could be settled, but upon being in- 
formed that this could only be effected by the consent of the 
prosecutrix and the payment of all costs, which were more 
than $10 00, he had, under instructions from witness, return- 
ed the money to Sheppard. Defendant was not sworn in to 
execute this warrant. Fredericks was. Did not see defend- 
ant return the $10 00, but in the presence of Sheppard he 
stated that he had returned it and Sheppard did not deny it. 
Has frequently sworn in defendant in cases of emergency. 

William Whitfield testified that he was present at the con- 
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versation between defendant and Russell, justice of the peace. 
That he saw defendant give Sheppard the $10 00. 

William Hall testified that he went to Russell’s office to 
give bond for Sheppard, and was informed that the money 
had been returned and that Sheppard had gone to an attorney 
to have his bond drawn. 

R. Wayne Russell testified that he drew the bond; that 
Sheppard came to his office with defendant; that he charged 
him $10 00; that defendant wished him, if necessary, to de- 
fend him in the city court; that he told him he would have 
to pay an additional fee; that he replied he had only $10 00 
which he had borrowed from Haas; that he was positive 
Sheppard paid him the $10 00; that the latter pleaded guilty 
to assault and battery in the city court. 

In rebuttal, Sheppard testified that defendant did not return 
the $10 00, and that he did not pay it to R. Wayne Russell. 

Haas testified that he demanded the $10 00 from defend- 
ant, who refused to return it, saying it had been paid to R. 
Wayne Russell for drawing the bond. 

The statement of the defendant presented, in substance, the 
case made by his witnesses. 

The jury found the defendant guilty. A motion for a new 
trial was made on the following grounds, to-wit: 

Ist. Because the verdict was without evidence to support 
it and contrary to law. 

2d. Because the court, upon its own motion, asked the wit- 
ness, Haas, the following question: “Did the prisoner come 
to you as a public officer and ask for costs?” the defendant 
objecting thereto upon the ground that it was leading. 

3d. Because the court, upon its own motion, asked the wit- 
ness, William Sheppard, the following questions: “ Did he tell 
you who had you arrested?” “ Did he tell you what the war- 
rant was for?” To which the witness answered, ‘“ Did not 
say who had me arrested, but did say that the warrant was 
for assault and battery.” To this question the defendant ob- 
jected, because it was leading and the answer necessarily sec- 
ondary evidence. 
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4th. Because the court permitted the solicitor general to 
propound the following question to the witness, Isaac Russell : 
“Have you not frequently sent the defendant out to make 
arrests?” This question was objected to upon the ground 
that as the defendant was alleged to have been a special con- 
stable the question was irrelevant and the answer secondary, 

5th. Because the court refused to give the following charges 
to the jury: 

“Ist. If the thing alleged to have been taken was given 
voluntarily, then it was not unlawful. ; 
“2d. If the $10 00, which it is alleged was extracted from 
William Sheppard, was voluntarily paid by Henry Haas to 
the defendant for and on account of Sheppard, then the de- 

fendant is not guilty of extortion. 

3d. Extortion only proceeds from a corrupt heart.” 

6th. Because the court charged the jury as follows: “If 
you disbelieve all the evidence for the state, and believe every 
word of evidence for the defense, I charge you that the de- 
fendant is guilty. But of course you can look to all the evi- 
dence and make up your verdict on it. It is unlawful for a 
constable to make a settlement; if he took the $10 00 saying 
that he would settle the case for such payment, it was unlaw- 
ful, no matter where the proposition for a settlement came from. 
If he took the money it was unlawful as he had no right to 
settle cases between parties. Under the evidence for the de- 
fense he is guilty.” 

The motion was overruled and the defendant excepted. 


Metpriw & Abas, by G. A. Howe 1, for plaintiff in 
error. 


’ A. R. Lamar, solicitor general, by W. G. CHARLTON, for 
the state. 
BLECKLEY, Judge. 


1. The head-notes rule the law of this case, as we under- 
stand it. If the defendant was an officer de jure or de facto 
he could commit extortion; but not if he was a mere guard 
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or constable’s attendant. The test of whether he was an of- 
ficer or not is, whether he was in a situation to make a legal 
arrest on that particular warrant in the absence and without 
the co-operation of Fredericks, the sworn special constable. 
That is a question partly of law and partly of fact ; and the 
court should have so dealt with it. 

2. Even if he was an officer, the transaction was not extor- 
tion if he took the money in good faith, without any claim to 
it, and with a bona fide purpose to use it in accordance with 
Sheppard’s wish, in settling the prosecution. The reception 
of the money may have been improper for such a purpose, but 
even if it was criminal, the offense committed was not extor- 
tion. In demanding his own costs, or those whiclr he is au- 
thorized by law to collect for other officers, the collecting of- 
ficer (especially if negligent in the use of means to inform 
himself,) might not be excused by an honest mistake, for an 
excessive or illegal demand -and collection; but to accept 
money as a sort of agent for the party voluntarily paying it, 
and agreeing to use it in settling a pending or threatened 
prosecution, is quite another matter. In the one case there 
is an official claim of right; in the other, none. It is not, 
however, absolutely requisite that the element of costs should 
be in contemplation in order to constitute extortion. If a 
ministerial officer should use his authority, or any process of 
law in his hands, for the purpose of awing or seducing any 
person into paying him a bribe, that would, doubtless, be ex- 
tortion. So, in the present case, if the money was taken as a 
bribe, and the defendant was an officer, he would be guilty. 
In this aspect of the matter, the purpose and good faith of 
the defendant are of the utmost importance. Was the trans- 
action corrupt ? or was it simply improper or technically ille- 
gal, as contravening the letter and policy of the law appli- ° 
cable to the open and honest settlement of prosecutions ? 
Was it in fact a kind of agency on the part of the officer to 
use the money in some open way to get the prosecution set- 
tled, or was that a mere pretext—a bribe to the officer being 
at the bottom—and this pretext merely glossing it over? 
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3, 4, 5, 6, 7. The other points are left to stand upon the 
statement of them in the head-notes. 
Judgment reversed. 


SaMveEL H. BLackweE tt, plaintiff in error, vs. JoHN A. 
BroueuTon et al., defendants in error. 


1. An application for a homestead, alleging that the applicant is the head of 
a family consisting of his indigent daughter and her children, dependent 
upon him, is not demurrable on general demurrer and should not be dis- 
missed; if the allegation be not clear that the daughter was a widow, it 
was amendable, and on special demurrer it could have been so amended. 

2. It was decided in Marsh vs. Lazenby, 41 Georgia Reports, 153, that the 
head of a family consisting of a mother and sisters was entitled to a home- 
stead ; the principle there decided covers, in reason and spirit, this case. 

3. On such an application the true issue is whether the applicant was dona 
fide the head of such a family, whether this widowed daughter was legiti- 
mately and honestly, and without regard to this debt, a member of his fami- 
ly, or was fraudulently made a member thereof to avoid the payment of the 
debts of the applicant; if the former, he is entitled to his homestead; if 
the latter, he is not; and this issue is for the jury on the appeal from the 
ordinary, 


Homestead. Demurrer.. Before Judge BARTLETT. Jas- 
per Superior Court. October Term, 1875. 


Reported in the opinion. 


Key & Preston, by Jackson & LumPKIN, for plaintiff 
in error. 


C. L. Bartiett; F. & C. W. JorDAN, tor defendant. 


‘ JACKSON, Judge. 


1. This was an application for a homestead which came up 
on appeal from the ordinary to the superior court of the county 
of Jasper. The applicant alleged that he was the head of a 
family, that the family consisted of “ his adult daughter, Nan- 
nie A. Bowdin and her three minor children, who are in in- 
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digent circumstances and dependent upon him for a support; 
are members of his family and living in his household; have 
no property and are unable to support themselves by reason 
of physical inability.” The application containing this alle- 
gation was dismissed on general demurrer, the applicant ex- 
cepted, and the naked question is this: Is a father who has 
his adult daughter and her three children, all totally depend- 
ent upon him for a support, living with him in his house, the 
head of such a family as, in the sense of the constitution of 
1868, entitles him to a homestead? It will be observed 
that it is not alleged that the daughter is a widow, but she 
bears a different name from the father, has no property, is en- 
tirely dependent on him for support, and the inference is very 
strong that she is a widow. If she is not, and this were the 
ground of demurrer, it should have been demurred to spec- 
ially, and if consistently with the truth it could have been 
done, the defect was curable by amendment. We assume then, 
that she is a widow, and consider this the question: Isa father, 
who has living in his house with him a widowed daughter 
and her infant children, entitled to a homestead ? 

2. It was unanimously ruled by this court in Marsh vs. 
Lazenby, 41 Georgia Reports, 153, that the unmarried head 
of a family, consisting of his mother and sisters, was entitled 
to a homestead. We think that case, in principle, covers this. 
It would be difficult to show to any rational mind and sound 
judgment, that a man is under greater obligation to support 
in his house, his mother than his daughter, and whilst the tie 
between brother and sister is close, that between parent and 
grand-children is still closer. It is true, that Marsh vs. Laz- 
enby is put mainly upon the obligation to support the mother, 
yet the head-note and the facts show that the sisters were also 
included in the family of which the brother was the head ; 
nor does it appear in that case that the mother or sisters were 
unable to maintain themselves. In the case at bar, it does 
appear that they are indigent, incapable of work from physi- 
cal inability, and wholly dependent upon the head of the 
family. In so far as a daughter is as near to one’s heart as 
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his mother, and grand-children nearer than sisters, and those 
destitute of property and unable to work, more appropriately 
within the beneficent principle on which the constitution pro- 
vides a homestead, this case is stronger than Marsh vs. Lazen- 
by. If the family in whose behalf a homestead can be set 
apart must consist of those whom the head is under the strictly 
legal obligation to support, the father is as much bound to 
maintain in his house his daughter, as his mother; the former 
is more naturally a member of his household where she was 
born, than the latter, who raised him under a different roof- 
tree, that of his father, and only on the death of her husband, 
lived with the son. The whole court is of opinion that the 
case cited covers this, and our judgment is unanimous. 

3. Of course the applicant must be the bona fide head of 
this family ; that is to say, it must appear to the satisfaction 
of the jury, on the trial, that the daughter and her children 
were legitimately members of the family, had been so long 
enough and under circumstances to show that they were not 
brought into the household of the applicant on purpose to 
avoid the payment of debts, but in good faith and honestly 
were members of the family. 

For myself, independently of the case in 41st Georgia Re- 
ports, I think daughters of any age living with the father 
bona fide in his house, or little grand-children living there, 
and dependent upon the grand-father, whether the mother be 
living or dead, would constitute a family in the sense and 
spirit, in the true intent and meaning of the constitution of 
1868; and such a head of such a family, bona fide constituted, 
and not gathered for the moment to defraud creditors as a 
mere trick or sham, would be entitled to his homestead. In 
the meaning of the constitution, it might well, I think, be 
held that children included grand-children, and if they lived 
with the grand-father and were dependent upon him, they 
would be as much his family as his own children. Nor do I 
think that the framers of the constitution meant to break up 
a man’s family just as soon as his wife died and his children 
became of age. If they had all left him, their voluntary de- 
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parture would have broken it up; if they remained with him, 
especially daughters dependent upon him as much when twen- 
ty-one as when twenty, they would still be, in the sense of 
the constitution, a legitimate and component part of his fam- 
ily, and he would be entitled in law toa home for himself 
as their head, and for them as his household. 

Let the judgment be reversed. 


Wit11aM R. PHILLIpPs, plaintiff in error, vs. H. K. Tour- 
BER & CoMPANY, defendants in error. 


1. If a garnishee, without objecting to the jurisdiction, submits to answer out 
of the county of his residence, and within that where his creditor, the 
debtor in the principal case, resides and is sued, neither the latter, nor a 
claimant of the fund who has dissolved the garnishment by giving bond 
and security under the act of 1871, (Code, section 3541,) can urge the gar- 
nishee’s non-residence, by plea to the jurisdiction, or otherwise, as a means 
of defeating the garnishment proceeding. 

. On the trial of a traverse, filed by the claimant, to the garnishee’s answer, 
the issue is between the claimant and the plaintiff; the garnishee is no 
party to that issue, and his declarations are not admissible evidence for the 
claimant. 

. Bond of the claimant with condition to be void if he shall pay to the 
plaintiff the judgment which the plaintiff may recover in the suit, with 
costs, is in substantial compliance with the statute. Such bond, with ap- 
proved security, dissolves the garnishment; and judgment may be entered 
thereon, instanter, for the amount admitted in the garnishee’s answer to be 
due from him to the defendant in the principal suit, when there is a gen- 
eral verdict of the jury against the claimant on his traverse of such answer. 


Garnishment. Jurisdiction. Evidence. Before Judge 
Hopkins. Fulton Superior Court. October Term, 1874. 


Reported in the opinion. 
THRASHER & THRASHER, by brief, for plaintiff in error. 


D. F. & W. R. Hamnonp, for defendants. 


VOL, LVI, 26. 
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BLECKLEY, Judge. 


After the service of summons of garnishment, a stranger 
came in, under the act of 1871, (Code, section 3541,) and, as 
claimant of the fund sought to be reached by the garnishment, 
filed his bond in substantial compliance with the act. Subse- 
quently the garnishee answered, admitting himself indebted 
in a specific sum to the defendant in the suit wherein the gar- 
nishment issued. The claimant traversed the answer. He 
also filed a plea to the jurisdiction of the court on the ground 
that the garnishee was not a resident of the county but of an- 
other county. The defendant in the principal case filed a sim- 
ilar plea. Both these pleas were, on motion of the plaintiffs, 
stricken by the court. The issue formed by the claimant’s 
traverse of the garnishee’s answer, was tried, and the jury re- 
turned a verdict, generally, in favor of the plaintiffs. Judg- 
ment was thereupon entered against the claimant and the sure- 
ties on his bond, for the amount admitted in the answer of the 
garnishee to be due from him to the defendant, his creditor. 

1, It was not error to strike the pleas. The garnishee had 
answered, and thereby waived his privilege of being called to 
answer only in his own county. He answered in the county 
where his creditor resided and was sued. He answered to 
the court in which that suit was pending, and to which the 
garnishment was returnable. None of the proceedings dis- 
closed the fact that the garnishee was a non-resident, and he 
took no advantage of that or any other fact to protect himself 
against the jurisdiction. His non-residence was in no way 
alleged upon the record until his answer had been on the file 
some weeks, and then only by the two pleas we are considering. 
He has made no complaint of the jurisdiction; and we can- 
not doubt that after he appeared and answered, his non-resi- 
dence would count for nothing in the subsequent proceedings: 
Code, section 3461. 

2. The garnishee answered that he was indebted to the de- 
fendant. The claimant’s position was that the garnishee’s 
liability was to him and not to the defendant ; for the reason 
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that the same arose in consequence of the garnishee’s having 
received from the makers of certain negotiable paper, money 
to pay off said paper, which paper, payable to the defendant 
and his assigns, had been assigned, before maturity, to the 
claimant. It was contended that the garnishee was simply 
the depositary of a fund to be paid on this paper; and that, 
as the claimant held the paper by assignment, the money was 
due to him and not to the defendant. To support this theory 
of the case, the claimant, after introducing the paper, offered 
in evidence certain declarations of the garnishee, made after 
the service of the garnishment, to the effect that the money 
was placed in his hands to pay off said paper ; that he had no 
other funds belonging to the defendant; and that, having 
been garnished, he would hold up the money and let the par- 
ties contend for it in court. The court, on objection to this 
evidence by the plaintiffs, ruled it out. These declarations of 
the garnishee were not admissible evidence. The Code de- 
clares, in section 3542, that the garnishee, upon answering, 
shall be discharged from all further liability, and the plain- 
tiff’s remedy shall be upon the claimant’s bond. The gar- 
nishee is allowed to answer, but nothing more. He cannot, 
by his mere verbal statements out of court, affect the rights of 
either party. There is nothing to prevent him from being 
examined as a witness; and if the claimant had wanted from 
him any explanation of the facts and circumstances on which 
the admissions of the answer were based, that course was 
open to him. But upon an issue between other parties, and 
to which the garnishee is no party, his bare sayings are not to 
be taken. See a somewhat similar question in 52 Georgia 
Reports, 562. 

3. There was a motion by claimant in arrest of judgment 
and to set the judgment aside. In support of these, it is 
urged that the garnishee’s answer was filed after the claim- 
ant’s bond was given to dissolve the garnishment. But what 
of that? The statute gives the garnishee the right to answer, 
but does not prescribe that the answer shall not be filed after 
the claimant has given bond. But a still more conclusive re- 
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ply is, that the claimant took no exceptions to the answer as 
coming too late; but traversed it, thus tendering an issue up- 
on it, which was accepted by the plaintiffs and tried by the 
jury. Whether the answer was early or late, the claimant 
litigated its truth; and not until after the issue was found 
against him, did he suggest that the answer was out of time. 

It is urged, also, that the claimant’s bond did not dissolve the 
garnishment, and that no judgment can be rendered on it for 
that reason. The condition of the bond is not in the words 
of the statute, but we think there is a substantial conformity. 
We find no error in any part of the case. 


Judgment affirmed. 












JANE McFaRLIn, plaintiff in error, vs. R. M. Stinson e¢ al., 
administrators de bonis non, defendants in error. 







An executor cannot bind the estate of his testator by the execution of a note 
signed by him “as executor.” The assets of such estate are only bound 
for the debts contracted by the testator during life. 









Administrators and executors. Contracts. Before Judge 
BucHANAN. Troup Superior Court. November Term, 1875. 






Reported in the decision. 







Speer & Speer, for plaintiff in error. 


B. H. Bienam; T. H. Wuiraker, for defendants. 










WARNER, Chief Justice. 


This was an action brought by the plaintiff against R. S. 
McFarlin, administrator of John W. Stinson, and W. A. 
Shackelford, R. M. Stinson, and Neal Wilkinson, adminis- 
trators de bonis non of John Stinson, deceased, and A. L. 
Stinson, (the plaintiff alleging that N. L. Stinson was dead 
and no representation on her estate,) on the following de- 
scribed promissory note: 
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*« By the first day of January next, we or either of us promise to pay R. S. 
McFarlin or bearer, $720 00, for value received, and if not punctually paid, to 
bear interest at rate of twenty per cent. per annum after maturity, said inter- 
est to be paid annually, or considered and counted as principal. 

‘Witness our hands and seals, this 4th day of January, 1874. 

[Signed] «“ JOHN STINSON, 
“N. L. STINSON, 
“A. L. STINSON, 
“ JOHN W. STINSON, 
“ Executor of estate of John Stinson, deceased,” 


On the trial of the case, the plaintiff offered and read the 
note in evidence, and also a copy of the last will and testament 
of John Stinson, deceased, in which he directed that his wife 
should keep the Phillips place, where she then lived, as long as 
she did live, and for her to have everything there that was nec- 
essary for her and the children to be comfortable and pleasant. 
The testator appointed his son, John W. Stinson, his execu- 
tor, with power to sell any part of the estate when he might 
think it best for his wife and children. McFarlin, sworn as a 
witness for plaintiff, stated that when the money was loaned 
for which the note was given, John W. Stinson stated that it 
was for the use of the estate; that they had or were putting up 
a water gin on the place, and that it had cost, or was costing, 
them a good deal of money. When the testimony for the plain- 
tiff was closed, the defendants’ counsel made a motion for a non- 
suit as to the administrators de bonis non on the estate of 
John Stinson, deceased. The court sustained the motion and 
the plaintiff excepted. 

The only question in the case, therefore, is, whether John 
W. Stinson, as the executor of John Stinson, deceased, could 
bind the estate of his testator by the execution of the note 
sued on, so as to make the assets thereof liable for its pay- 
ment? It is undoubtedly true, that the assets of the estate of 
a deceased testator are liable for the payment of the debts and 
obligations, contracted by him in his lifetime, but it would 
be a novel and dangerous doctrine to hold that the assets of 
the deceased testator could be made liable for the contracts 
made by his executor after his death ; so dangerous to the es- 
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tates of deceased testators, that the law does not allow it to 
be done. An administrator or executor can only bind him- 
self by his contracts; he cannot bind the assets of the de- 
ceased. Therefore, if he make, indorse, or accept, negotiable 
paper, he will be held personally liable even if he adds to his 
own name, the name of his office, signing a note, for example, 
“A as executor of B,” for this will be deemed only a part of 
his description, or will be rejected as surplusage: Ist Parsons 
on Notes and Bills, 161; Lovelace vs. Smith et al., 39 Geor- 
gia Reports, 130. The executor under the will of the testa- 
tor in this case, had the power to sell any part of his estate 
for the purposes therein expressed, but did not have the power 
or legal authority, to bind the assets of his testator’s estate by 
the execution of the note as set forth in the record. There 
was no error in granting the non-suit. 
Let the judgment of the court below be affirmed. 


Wvyuie H. Duncan, plaintiff in error, vs. Joun L. ANDER- 
son, defendant in error. 


I, Once granting a new trial by the presiding judge, for want of sufficient 
evidence to support the verdict, can hardly be said to be abuse of discre- 
tion, since the parties have no longer the resource of appealing to a special 
jury; and affirmance in the supreme court is almost a matter of course. 

2. The landlord is not responsible in damages for a fort committed by his 
cropper in hiring or working servants previously employed by another 
master. The facts of this case do not make either an original agency or 
an agency by ratification. The cropper alone had the power of employ- 
ment and of discharge, 


New trial. Landlord and tenant. Tort. Before Judge 
PorrLe. Wilkes Superior Court. November Term, 1874. 


Duncan brought complaint against Anderson for $300 00 
damages, alleged to have been sustained by him on account 
of the enticing away by the defendant of one Enoch Huff, a 
farm hand employed by the plaintiff for the year 1874, by 
reason of which his services were lost. The record discloses 
no plea. 
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The evidence made the following case: 

In January, 1874, the plaintiff entered into a contract with 
Huff by which the latter was to work for him as a farm la- 
borer during that year. He was to be paid $60 00 in money 
for his services, and to have every Saturday for his own 
use. Huff had been in the employ of the plaintiff for the 
four preceding years, and had become indebted to him for ad- 
vances made. He worked until February 12th, and then 
left the service of plaintiff and went upon a farm owned by 
defendant. He was then indebted to plaintiff $88 75 for ad- 
vances. The defendant was farming with one Mat. Heard, 
on shares. He was to furnish the land and stock, and feed 
for the latter. Heard was to furnish the hands and to feed 
them. The crop was to be equally divided. The defendant 
was to control the half of the crop belonging to Heard until 
he was paid what was due him by any of the hands. De- 
fendant was a merchant, and sold to the hands what goods 
they wished, charging to each the purchases made by him. 
He never employed Huff to work for him; Heard employed 
Huff in compliance with his contract to furnish hands. De- 
fendant did not know that Huff was employed on his place 
until Heard reported him as wanting supplies from the store. 

There was evidence to show that defendant knew of the 
contemplated employment of Huff on his farm before he ac- 
tually left plaintiff; also as to the damage sustained by the 
latter. It is omitted as immaterial here. 

The jury found for the plaintiff $200 00. The defendant 
moved for a new trial, among other grounds, because the ver- 
dict was contrary to the law and the evidence. Thereupon 
the court passed the following order : 

“ After considering this motion, it is ordered that the ver- 
dict be set aside and a new trial granted, on the ground that 
the brief does not show any evidence that connects the de- 
fendant with the hiring of Enoch Huff; nor is there any 
proof that the wrong done by Mat. Heard was ratified in 
any manner by defendant. It is clear that, he, Mat. Heard, 
was a cropper, and not the servant of the defendant, and in 
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no sense was Huff the servant of Anderson, nor in any way 
subject to his control.” 
To this judgment plaintiff excepted. 


F. H. Cot.ey, for plaintiff in error. 


W. M. & M. P. Reess, for defendant. 


BLECKLEY, Judge. 


1. The judge below granted a new trial because the ver- 
dict was unsupported, on a material point, by the evidence. 
As we ruled during the last term, in the case of Sewell vs. 
Holland, 54 Georgia Reports, 611, only a very palpable 
abuse of discretion will be met, in this court, by a judgment 
of reversal, where the new trial ordered is put upon this 
ground, and is the first new trial granted in the case. A first 
verdict which is not satisfactory to the judge who presided at 
the trial is, presumptively, wrong; and it must be right to a 
very high degree of certainty for us to restore it after it has 
been set aside by him. We have no purpose to nullify the 
law which clothes him with the power to grant new trials for 
mistakes or misapprehensions of the jury. Since the abolish- 
ment of our ancient and excellent system of appeals to a 
special jury, this power of the circuit judge has acquired in- 
creased importance. If it has been borne down hitherto, it 
ought to be upheld now in its full force and vigor. If the 
jury and the judge cannot harmonize on the first trial, there 
ought, as a general rule, to be a second, if the judge is so 
much dissatisfied as to order it. He must not abuse his dis- 
cretion, but let him exercise it freely and fearlessly. It is to 
that end that the law entrusts him with it: See Brown vs. 
Oattis, 55 Georgia Reports, 416. 

2. We think there was ample reason for granting a new 
trial in the present case. The defendant’s cropper and not 
the defendant, was the party answerable to the plaintiff: 49 
Georgia Reports, 580. | 

Judgment affirmed. 
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Dunn vs. The State of Georgia. 


Linpsay Duny, plaintiff in error, vs. THE STATE oF GEOR- 
GIA, defendant in error. 


1, The identity of the defendant and the intent with which he makes the as- 
sault, when charged with an assault with intent to rape, are questions for 
the jury, and no complaint being made of any error in the charge of the 
court, or in the admission or rejection of evidence, and a new trial having 
been refused by the presiding judge, this court will not interfere. 

. Newly discovered evidence which ought not to have changed the verdict 
if in at the trial, and which might have been procured with diligence, and 
which counsel do not swear that they did not know at the trial, will not 
authorize a court to set aside a verdict and grant a new trial. . 


Criminal law. Rape. Newtrial. Before Judge UNDER- 
woop. Floyd Superior Court. July Term, 1875. 


Reported in the opinion. 


Wricat & FeatHerston; Forsytu & Ress, by R. T. 
FovucueE, for plaintiff in error. 


C. F. CLEMENTS, solicitor general, for the state. 


JACKSON, Judge. 


The defendant was convicted of the offense charged, and 
moved for a new trial on the ground that the verdict was 
against the law and the evidence, and not sufficient to produce 
that certainty of mind necessary for legal conviction of crime, 
and on the further ground of newly discovered testimony. 
The court overruled the motion, and error is assigned here on 
these grounds, which alone are insisted upon. 

1, A school-girl on the road home from school was rudely 
assailed by a young man whom she never saw. He seized 
her arms and tried to force her into the woods. She screamed 
repeatedly, and after some five or ten minutes he let her go, 
about the time that a Mrs. King, who seems to have lived in 
the neighborhood, could have reached the place, according to 
the girl’s evidence. On her arrival at home she told her 
mother in great excitement, and on his return, her father also. 
She could not identify the man, but others show that the de- 
fendant must have been the person, from circumstances related 
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by them which point clearly to him. The questions of his 
identity, and of the intent of this rude assault upon this 
school-girl, are questions for the jury. They were satisfied ; 
the court below who tried the case was satisfied ; and there be- 
ing enough evidence to sustain the finding of the jury, and 
the act of the court in sustaining that finding, we will not, as 
we have often ruled, interfere in the case on this ground of 
the motion. 

2. The other is very weak. The counsel do not swear that 
they did not know of the existence of the newly discovered 
evidence at the trial. It is doubtful (nay, it is almost certain 
that it would not do so,) that it would alter the verdict. One 
witness swears to some slight difference between the girl’s evi- 
dence on the committing trial and the jury trial, and that he 
had not informed defendant of it. Another, that there was 
no appearance of a scuffle on the road ; another, that the girl’s 
mother was off at her honse, a half mile from her home when 
the difficulty occurred, while at the trial she swore her daugh- 
ter told her the circumstance shortly after she got home. The 
whole of it might have been obtained with diligence, and if 
obtained would have been of little value. We cannot inter- 
fere to grant a new trial on such a ground so supported. Per- 
haps it would have been better not to have inflicted so severe a 
sentence, when possibly the young man intended only persua- 
sion, and in taking hold of the young lady, intended only 
gently to lay hold of her—* molliter manus imponere.” Yet 
a female on the highway, particularly a school-girl in her 
teens, should be as safe on that highway of the state as by the 
fireside of her father; and should be assured of safety in the 
fact that the law, an invisible but all jealous and watchful 
guardian, ever walked on that highway by her side, and with 
power equal to the arm of her father at her home, would 
shield her from danger, or vindicate her when wronged. 
Robed in virgin purity, her person is sacred in the eyes of 
this jealous guardian ; let the rude hand of no stranger touch 
it, either to ravish or to seduce. 

Judgment affirmed. 
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Young vs. The State of Georgia. 


SquirE Youns, plaintiff in error, vs. THE STATE OF GEOR- 
GIA, defendant in error. 


1. The identity of the perpetrator of the offense is for the jury, and the evi- 
dence in this case was sufficient. 

2. Evidence known to the prisoner at his trial is not newly discovered, 
though not known to his counsel until afterwards, 

3. Newly discovered evidence, even if not strictly cumulative, may be of no 
higher value than cumulative evidence; since producing a first witness to 
a new fact may be equal, simply, to producing a second witness to an old 
fact of the like character. 

4. Newly discovered evidence is not favored as a ground for new trial, 
Greatly increased caution is needed now, since promiscuous affidavits are 
known to be less trustworthy than formerly, Courts are not obliged to 
grant a new trial for newly discovered evidence unless they are reasonably 
convinced that on another trial there would probably be a different verdict. 
As a means of promoting such conviction in the judicial mind, it would be 
an advantageous practice to let it appear in the record not only who the 
new witness is, but where he resides, what is his character, and who are 
some of his associates or acquaintances, Affidavits to his character and 
credibility would be profitable, 


Criminal law. New trial. Newly discovered evidence. 
Before Judge Hopxins, Fulton Superior Court. October 
Term, 1875. 


Reported in the opinion. 
Wrieut & H111, for plaintiff in error. 


JOHN 'l'. GLENN, solicitor general, for the state. 


BLECKLEY, Judge. 


1. This case turned on the identification of the prisoner as 
the person who stole and rode off the horse. The evidence 
shows that he was recognized with tolerable certainty by three 
witnesses. One of them saw him catch the animal, tie, 
mount, and ride off. Another saw him upon the roadside 
with the animal hitched near him. Another, seeing him run 
through the woods on foot, pursued and caught him. This 
was in the neighborhood of where the person riding, whoever 
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he was, had been seen by two other witnesses to dismount from 
the horse and escape into the woods to avoid capture. The 
jury believed that the prisoner’s identity was sufficiently es- 
tablished to warrant them in finding him guilty, and we can- 
not say that they were mistaken. Even with the newly dis- 
covered evidence we cannot say that they ought, or that they 
probably would, find differently on another trial. 

2. A part of the evidence called newly discovered is not 
so; the prisoner knew of it, and should have informed his 
counsel. We observe from the record that, though a colored’ 
person, and but fifteen years old, he had been to school and 
could write his name. He had intelligence enough to be 
chargeable with legal diligence in preparing for his defense. 

3. The only evidence in the showing for a new trial which 
we can recognize as newly discovered, is that set out in the 
affidavit of Harrison Davis, which is simply a repetition of 
what was sworn to on the trial by one of the prisoner’s wit- 
nesses, applied to another time and place, namely, that the 
prisoner was not the rider of the animal, and that the rider 
had a moustache. The witness examined testified to such a 
rider | cing seen on the animal in Davis street, and the new 
witness describes the same rider as passing the rolling mill. 
The only difference in the two statements is, that the former 
witness says nothing of side whiskers, and represents the man 
as old; whereas, the latter witness omits any reference to age, 
and mentions side whiskers as well as moustache. It may be 
that this new evidence is not strictly cumulative. The fact of 
the same rider passing the rolling mill on the horse is not 
the same as the fact of his passing through Davis street, and 
yet the whole value of both facts depends on one and the same 
thing, to-wit: the supposed identification of the rider as some 
person other than the prisoner. It is difficult to see how iden- 
tifying him thus at two places by one witness at each, is any 
better than identifying him at one place by the same two wit- 
nesses. In the present case there is no reason to suppose that 
the prisoner had the horse at all, unless he had it from the 
time the larceny was committed until the horse was abandoned 
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in the road beyond the rolling mill, under the pressure of 
pursuit. This being so, would not what Davis professes to 
have seen, count for just as much if he had seen it in Davis 
street with the other witness? And had he seen it there it 
would undoubtedly have been cumulative. Then, whether 
cumulative or not, in a strict legal sense, it is of no more value 
than if it were cumulative. It amounts only to this, that 
with it the prisoner would have the support of two witnesses 
to the denial of his identity with the rider of the horse on the 
morning of the larceny, and without it he has the support of 
but one. He proved by one witness that he did not, but that 
a man with a moustache did, ride the horse off on that morn- 
ing; he can now prove it by another witness, a witness that 
he did not then know of. This is the essence of the showing 
when reduced down to its naked probative elements. 

4. It was early ruled by this court that newly discovered 
evidence was not a favored ground for new trial: 10 Georgia 
Reports, 512; 12 Ibid., 500. If this ground was not favored 
then, how watchful of it should we be now? The incentives 
to caution have been multiplied within a few years past, ten- 
fold, perhaps a hundred-fold. From causes that have become 
history, and that are known to us all, the value of affidavits 
taken promiscuously has come to be low indeed. Only the 
most credulous of men would habitually regard the contents 
of such affidavits as sufficient to overcome the verdict of a 
jury. And unless it is reasonably apparent to the judicial 
mind that the new facts would probably produce a different 
verdict, a new trial should not be ordered: 10 Georgia Re- 
ports, 512. To enable judges, and especially the supreme 
court, to enter into this question fully, something more is need- 
ed than is generally presented. It should be known, not only 
who the new witness is, but where he resides, what is his 
character, and who are some of his associates or the persons 
acquainted with him. He should be brought out, so to speak, 
and be exhibited in daylight. Affidavits should be adduced 
to his character and credibility. The fullness we recommend 
may be novel, but it is needful. Without further legislation, 
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it cannot be exacted of parties as matter of law; but as a means 
of convincing the judicial mind in favor of meritorious appli- 
cations for new trials, and of guiding discretion where the law 
recognizes the right and the duty of caution, it will be found 
profitable. 

In the present case a new trial is denied because we deem 
the verdict of the jury warranted by the evidence ; and be- 
cause we are unconvinced that the newly discovered evidence, 
even if it is not cumulative, would probably produce a differ- 
ent result if the prisoner were tried over. We do not mean 
that the case is free from all doubt; but we are willing to 
leave it where it was left by the jury, and by the judge who 
presided at the trial and on the motion for new trial. 


Judgment affirmed. 


BLAKELY BaGwELt, plaintiff in error, vs. THE STATE OF 


GeorGIA, defendant in error. 


Where the counsel upon whom movant almost exclusively relied to defend him 
were absent, one by leave of the court and the other on account of sickness, 
a continuance should be granted even though the court have strong reason 
to believe that the motion was made for delay. 


Criminal law. Continuance. Before Judge Hau... Pike 
Superior Court. April Term, 1875. 


Reported in the decision. 
Speer & Stewart, for plaintiff in error. 


T. B. CaBANISss, solicitor general; E. P. Howe.., by Z. 
D. Harrison, for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of simple larceny, 
and on the trial thereof was found guilty. A motion was 
made for a new trial, mainly on the ground that the court re- 
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fused to continue the case on account of the absence of the 
defendant’s counsel, Messrs. Speer & Stewart, one of whom 
had leave of absence from the court, and the other was de- 
tained at home by sickness. The motion for a new trial was 
overruled, and the defendant excepted. 

It appears from the record and bill of exceptions, that the 
defendant was indicted at the April term, 1874, of the court ; 
that at that term he continued his case on the ground of the 
absence of Hudson, who the defendant stated was his leading 
counsel, on whom he relied to make his defense, Hudson being 
absent by leave of the court on account of the sickness of his 
family. When this showing was made, Stewart was present, 
and Speer was absent without leave of the court. At the 
next succeeding term of the court, when all of the defendant’s 
counsel were present, after an ineffectual attempt to continue 
the case for the absence of witnesses, the defendant absented 
himself from the court, and his recognizance was forfeited. 
At the April term, 1875, the defendant was present, and again 
moved to continue his case on the ground of the absence of 
Messrs. Speer & Stewart, one of whom had leave of absence 
from the court and the other being detained at home by sick- 
ness, Hudson being the only one of defendant’s counsel who 
was present, The defendant stated that he had relied on 
Hudson as his leading counsel until a short time before that 
date, but that he then relied on Speer & Stewart to manage 
his defense, and could not go safely to trial without their pres- 
ence; that until Speer & Stewart were employed he had relied 
on Hudson, but since their employment he had relied on them 
almost entirely. The presiding judge states in his certificate, 
that he had no doubt that the defendant did rely on Messrs. 
Speer & Stewart from the first, almost exclusively, to make 
his defense, but that he swore, at the April term, 1874, after he 
had employed them, that he relied on Hudson, and that he 
was of the opinion that the last motion for continuance was 
made for delay, and therefore refused it. This court is reluct- 
ant to interfere with the discretion of the court below in refus- 
ing to grant a continuance of cases pending therein. ‘The de- 
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fendant in this case was entitled to the benefit of counsel on his 
trial for the offense with which he was charged. There is no 
dispute that Stewart was unable to attend the court on account 
of sickness, and that Speer had leave of absence from the court. 
The judge certifies that he had no doubt that the defendant did 
rely on Speer & Stewart almost exclusively to make his de- 
fense, and having a knowledge of the professional ability of 
the counsel employed, including Mr. Hudson, he was in a 
favorable position to have formed a correct opinion as to that 
question, and such being his opinion, we think he should 
have continued the case, so as to have allowed the defendant 
to have had the benefit of their services on the trial thereof, 
notwithstanding the defendant had sworn twelve months be- 
fore, that he then considered Hudson as his counsel on whom 
he relied at that time. The question for the court to decide 
when the last showing for a continuance was made was, 
on which of his counsel did the defendant then rely to defend 
him ; and as the judge certifies that he has no doubt that he 
relied on Messrs. Speer & Stewart almost exclusively to de- 
fend him, he was entitled to the benefit of their services as his 
counsel on his trial. The defendant may or may not have 
sworn falsely when he made his showing for a continuance at 
the April term, 1874; it does not necessarily follow that he 
did, and we do not think the court should have assumed that 
he had for the purpose of refusing him a continuance on the 
showing made therefor in April, 1875: Summerlin vs. Dent, 
36 Georgia Reports, 54. 
Let the judgment of the court below be reversed. 


RicHARD Warp, plaintiff in error, vs, Tae Strate oF GEOR- 
@IA, defendant in error. 


1. Although, on an indictment for stabbing, it might be competent to convict 
of an assault, or of an assault and battery, or of an attempt to stab, instead 
of wholly acquitting the prisoner, yet where the evidence clearly proves the 
offense as charged, it is not error against the prisoner for the court to in- 
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struct the jury that they can return no verdict but one of guilty or not 
guilty. 

2. To constitute stabbing, the knife need not enter further than to penetrate 
the skin and draw blood—certainly, half an inch, or even the eighth of an 
inch, would be deep enough. 

3. Opprobrious words will not justify stabbing. 


Criminal law. Charge of court. Stabbing. Before Judge 
Porte. Oglethorpe Superior Court. October Term, 1875. 


Reported in the opinion. 
JOHN C, REED, for plaintiff in error. 


Samuet LumpkKIn, solicitor general, by S. H. HARpDE- 
MAN, for the state. 


. 


BLECKLEY, Judge. 


1. So far as mere pleading is concerned, an indictment for 
stabbing would serve as a basis of conviction for assault, or 
assault and battery: 25 Georgia Reports, 396. But is either 
of these minor offenses practically in issue, where the evi- 
dence is clear and uncontradicted that the act of stabbing was 
complete, and that there was no assault or battery other than 
as perpetrated by stabbing, and included within the necessary 
constituents of that offense? In the present case, it is clear 
beyond all possible doubt, that if there was no stabbing there 
was no assault and no battery. If the evidence does not prove 
stabbing it proves nothing. It was therefore not error, as 
against the prisoner, for the court to charge, as it did, that the 
jury could return no verdict but one of guilty or not guilty. 
With such facts as the evidence discloses, the verdict was right ; 
and the charge, if amenable at all to criticism, was less favor- 
able to the state than to the prisoner. It put attempt so stab, 
assault, and assault and battery, out of the case; and the pris- 
oner took the hazards of a single offense instead of standing 
exposed to that offense with several others. If the jury had 
thought there was no unlawful stabbing, they were precluded 


by the court’s charge from finding any verdict but one of ac- 
VOL. LVI. 27. 
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quittal, whatever they may have believed as to an attempt to 
stab, or as to an assault or assault and battery. In other 
words, these minor offenses were to count no more against the 
prisoner than complete innocence. If less culpable than he 
was charged to be, he was to go free, as if not culpable at all. 
Unless guilty of the whole, he was to be treated as if guilty 
of no part. 

2. What is stabbing? Must the knife enter to a given 
depth? The court charged, in substance, that it must pene- 
trate the skin and draw blood, but that it need do no more. 
We accept this test in the light of the facts of the present 
case. The cut was in the back with a pocket knife. It bled, 
and gave much pain. It made the shoulder stiff, and was 
two or three weeks in getting well. It was estimated by the 
prosecutor to be about half an inch deep, and by another wit- 
ness to be about the eighth of an inch in depth. A man with 
such a puncture in the back, inflicted in anger by an assailant, 
might be considered pretty effectually stabbed: 2 Bouvier’s 
Law Dic., 541—“Stab;” 1 Bish. Cr. Law, section 193: 

3. Opprobrious words are no justification of stabbing. It 
required a statute to authorize the jury to treat them as justi- 
fying a battery. No statute has yet been passed, and prob- 
ably never will be, to sanction stabbing as a means of resent- 
ing offensive language. 

Judgment affirmed. 


James L. TARPLEY ef al., plaintiffs in error, vs. RoBert L. 
McWouorter, guardian, defendant in error. 


1. Prior to January 1, 1863, when the Code went into effect, a guardian had 
the legal authority to loan the funds of his ward to solvent persons, and 
under the act of April 18th, 1863, he could lawfully receive Confederate 
interest-bearing notes in payment thereof. 

. Under the act of December 11th, 1862, a guardian had power to appoint 
an agent to act for him in his absence in the Confederate army, and any act 
of the agent within the scope of his authority would be as valid as that of 
the guardian, 
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3. Where all the parties to the payment of notes belonging to the ward, well 
knew that the notes belonged to the ward, and that the title to the notes 
was in the absent guardian, legal possession alone of the notes is not con- 
clusive of the agency of the holder of them, so as to discharge the makers 
and relieve the guardian of liability. 

4. The guardian, in a contest between the heirs of a lunatic and himself 
touching his administration of the ward’s estate, is a competent witness, 
the heirs being in life and also witnesses in the case. 


Guardian and ward. Principal and agent. Promissory 
notes. Witness. Before Judge Gipson. Greene Superior 
Court. September Adjourned Term, 1875. 


Reported in the opinion. 


A. G. & F. C. Foster; J. A. Bruiups, for plaintiffs in 


error. 


ReEsE & Reese; P. G. Rosrnson, for defendant. 


JACKSON, Judge. 


This was a bill brought by one Broughton, a lunatic, in 
his lifetime, against McWhorter, his guardian. Pending the 
litigation the lunatic ward died, and his next of kin and heirs 
were made parties. The bill is now proceeding in their 
names, They seek to make McWhorter account for the es- 
tate of the ward in his hands. He accounted for that estate 
by showing that while in the Confederate service he left cer- 
tain notes on his brothers in the hands of one Caldwell, his 
general agent, with instructions to do the best he could with 
them under the law and in the interest of his ward. These 
notes were all the estate, except negroes, which were freed, 
and whose hire had been expended for the support of the 
ward. During McWhorter’s absence his brothers paid the 
notes to Caldwell in Confederate interest-bearing notes, and 
the same notes were produced. The payment was made in 
the winter of 1863-4, probably in December, 1863, from the 
best light thrown on the transaction. The main question in 
the case is, was this payment to Caldwell, the agent of Mc- 
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Whorter, a legal payment, and is McWhorter thereby dis- 
charged ? 

1. The act of April, 1863, fully authorized McWhorter if 
he had been at home, to receive the Confederate interest-bear- 
ing notes ; that question was ruled by this court at the last 
term, and had been ruled substantially, often before. 

2. The question then is, did his agent receive this money, 
and was he authorized to do so? This bill calls for discov- 
ery, and responding to it, the defendant says that he left 
the notes in question with Caldwell, with directions to do 
what he could with them for the best interest of the ward; 
and that on his return he found that payment had been made 
of them. If the custody of the notes was committed to Cald- 
well with this instruction, Caldwell was the agent of Mc- 
Whorter in respect to these notes, and was, as such agent, au- 
thorized to receive payment. See act 11th December, 1862, 
and act of 18th April, 1863; pamphlet laws of Georgia, 
1862-3, pages 29, 143. But MeWhorter swore on his oral ex- 
amination before the jury, that Caldwell was not authorized 
to do any act for him as guardian, and there appears to be a 
seeming inconsistency in the two statements. It is possible 
that he meant that Caldwell was not authorized to make re- 
turns or act as guardian in business of that sort, but not that 
he was not to collect, or to treat these notes to the best advan- 
tage four him; for otherwise the answer sworn to cannot be 
reconciled with the sworn testimony on the stand. Mrs. Mc- 
Whorter in her testimony, swears of Caldwell as the agent of 
her husband. J. H. McWhorter swears that he paid the 
money to Caldwell, agent of defendant, and that “ Miles 
Caldwell was appointed general agent of defendant in his 
(my) presence to transact all of his business of any and all 
kinds during his absence in the army.” Miles Caldwell swore 
that he “did all kinds of business for him, defendant, as a 
general agent,” and “collected money from W. H. and J. H. 
McWhorter in the latter part of 1863 or first of 1864.” This 
is the entire evidence in respect to thisagency. On this ques- 
tion, the court charged as follows: “If respondent in good 
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faith, through himself or agent, received the money in ac- 
cordance with a then law of the state, and the money now 
produced is the very money received in payment of the notes 
held by him or his agent, then he is not liable to complain- 
ants for said sum.” Again, at request of complainants’ coun- 
sel, the court charved “that if Miles Caldwell was general 
agent of defendant, for the transaction of his business during 
the war, but was not specially authorized by defendant to act 
as his agent in transacting the business of the trust estate, and 
received Confederate money in payment of notes held by de- 
fendant as trustee or guardian, said Caldwell acted without 
authority, and his receiving that Confederate money is not 
binding upon the complainants and does not relieve defendant 
from liability ;’ to which he added, “the legal holder of a 
negotiable paper or note, or other evidence of debt due a trus- 
tee or guardian, is the legal and lawful agent of such trustee 
or guardian, and can collect and receive payment thereof with- 
out any authority of the guardian. Any person making pay- 
ment to a legal holder of a negotiable note is discharged by 
such payment, and no special authority is necessary for such 
payment.” 

3. The latter part of this charge, under the facts cf this 
case and the circumstances surrounding this transaction, we 
consider crroneous. All these parties knew, they must have 
known, that the notes were the property of this ward, and be- 
longed to the guardian as trustee. The mere fact that anybody 
held them would hardly, we think, make such holder a proper 
party to receive the money as agent, without more. If the 
makers of these notes found them in possession of some hold- 
er in whom they thought the title was and paid them, it would 
have discharged them; but when they sought these notes in 
the hands of MeWhorter’s wife, or his overseer, and knew 
that the title was in him as the guardian of this lunatic, before 
payment to the wife or overseer could discharge them, they 
should have been assured that the wife or overseer was Mc- 
Whorter’s agent to receive the money. While the possession 
of the notes would strengthen the idea that Caldwell was 
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agent in this matter, apparently controlling them as such, yet 
that fact alone is by no means concluside of his agency. Yet 
such was the substance and effect of the charge. This charge 
may have controlled the ease. It may have drawn the minds 
of the jury from the true issue, which was this: did these 
parties understand that Caldwell was agent to receive this 
money? and with that understanding, did they pay it to him? 
Was he appvinted to do this business? Did his general 
agency extend to this transaction, and did the makers of the 
notes in good faith pay them with that understanding? If so, 
McWhorter could not have recovered from the makers on his 
return from the army, and would not be responsible himself. 
He must have left the notes in Georgia, and if he left them 
with Caldwell, as his answer asserts, to do the best he could 
in respect to them, and they, the makers, found them in Cald- 
well’s hands, and understanding him to be the agent of the 
guardian, paid what Caldwell, as agent, was authorized by 
law to receive, then the guardian could not have recovered 
the money so paid by them from them, and having acted in 
good faith himself, would be discharged from all liability. 
But if the makers took advantage of the absence of the guar- 
dian, who swore that he would not have receive] the money 
if present, to pay in a depreciated currency these notes to an 
illiterate general agent who had no authority to act in this 
particular transaction; if this transaction was an expedient to 
get rid of this debt due to this lunatic at a sacrifice, the money 
having been loaned to them when good as gold, there being 
no agent empowered to receive it, then it would not discharge 
the guardian unless subsequently ratified by him in good faith. 
The guardian had a discretion under the act of April 18, 1863, 
to receive this money or not. The language of the act is, “it 
shall be lawful,” etc., to receive the Confederate money; not 
that a trustee must receive it. This discretion could be trans- 
mitted to an agent under the act of 11th December, 1862, and 
such agent for such business could also receive the money and 
deliver up the notes, the discretion being transferred by ap- 
pointment to him; so that the question, in our view of the 
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law applicable to the facts here, is narrowed to the issue, was 
Caldwell such an agent, entrusted with these notes for this 
purpose to do the best he could with them, to represent Mc- 
Whorter in respect to them, and did he, bona fide, so repre- 
sent McWhorter, and these debtors so pay the notes. On 
this issue we incline to think the evidence preponderates 
that he was such an agent, and but for the testimony of 
the guardian himself, on the stand, apparently in opposition 
to his statement in his sworn answer, notwithstanding the 
error of the court, as we think, in the addendum to the re- 
quest of complainants’ to charge, we should not have sent the 
case back. On his own evidence, out of his own mouth, the 
jury may have convicted him but for this charge; and there- 
fore we think they had better again pass upon the issue of 
agency or no agency for this business. If the jury should 
find that Caldwell was not the agent for this purpose, and 
these makers of the notes paid them to him wrongfully, then 
the question will arise did McWhorter ratify, on his return 
home, and will that protect him? The answer to this ques- 
tion turns, we think, on bona fides and diligerce. What 
would a prudent man of business have done with his own 
notes in such a case? Would he have sought to recover 
them, or would he have let the money go? Returning and 
finding the notes paid and gone—in the pockets of the ma- 
kers—would a prudent man of business, such a transaction 
having occurred in reference to his own paper left like these 
notes were, have sued the makers and sought to recover, or 
would he have let the matter rest just where he found it? 
Considering the debtors on the paper strangers and not related 
closely to McWhorter, what would he, as a prudent man of 
business, have done with his own notes so paid in his ab- 
sence? Would he have risked more money after these debts, 
or taking all the chances of recovery and the expenses and 
trouble of litigation, would he have let it alone? If, on his 
return, he acted with the diligence of a prudent man of busi- 
_ ness and in good faith, in declining to press the matter upon 

these debtors, though the agent had not been entrusted specifi- 
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cally with the notes, and though, had he been present, he 
would not have taken the money, then his ratification and 
acquiescence would protect him; but if he failed to display 
such diligence, and did not act in good faith in such acquies- 
cence, then he would be bound for the debts. As the best 
we can do, in the light shed upon the case by the law and 
facts, as we understand them, we send the case back on these 
two issues: the agency of Caldwell to transact this business 
for McWhorter, as explained above, and if not the agent, 
then the good faith and diligence of McWhorter, as ex- 
plained above, on his return. Let the jury pass upon these 
two questions. 

As heretofore ruled, the proper practice is not to read the 
requests to the jury if the court means to decline to give them. 

4. We think McWhorter was a competent witness, and as 
he was on the stand and could verify his account, we see no 
objection to his receipt to himself going in, his account being 
thus proven on the stand. We see no error in the refusal to 
charge in respect to the acts of the legislature, as‘requested, 
and in charging as he did thereon; nor do we see error in the 
views of the court touching section 2330 of the Code. That 
section cannot apply to this case; the money was loaned be- 
fore it became law. Nor do we think he erred in holding 
that the guardian, before January, 1863, had the right to loan 
to solvent persons, and after April, 1863, had the right to re- 
ceive it back in Confederate funds under the act of April 18th, 
1863. So of all the other numerous assignments of error. This 
case has been twice tried. It was here before, and then it was 
ruled that the defendant must show affirmitively that this 
very money was received by him in good faith: 53 Georgia 
Reports, 291; and it was sent back on that point. Now we 
send it back, with regret, on the issues of agency and ratifi- 
cation, because two juries have passed upon the case. The 
single error which forces us to do so, is the addendum of the 
court to the request of complainants, which, we think, might 
have misled the jury and drawn them away from the true issue. 
We sincerely hope that it may be so given to the jury on the ' 
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next trial, as not to require any further discussion of it, either 
in the court below or here. We have felt it our duty to ad- 
minister to complainants in this case, the extreme measure of 
their legal rights, because transactions between brothers and 
the estate of alunatic ward are involved; and notwithstand- 
ing the verdict of two juries under the rulings of two judges, 
we give them therefore one more hearing on the issues herein- 
before explained. 
Judgment reversed. 


J. W. Cowart, sheriff, plaintiff in error, vs. T. J. DUNBAR 
& Company et al., defendants in error. 


When a rule issues against a sheriff requiring him to show cause why he 
should not be attached for contempt for failure to levy certain executions 
on property shown to have been in the possession of the defendant, the 
measure of his liability is the injury thereby sustained by the plaintiff. He 
may therefore show that the property in the possession of the defendant 
belonged to some one else. 


Sheriff. Attachment. Damages. Before Judge HEr- 
SCHEL V. JoHnson. Emanuel Superior Court. April 
Term, 1875. 


Reported in the decision. 


CHARLES B. KELLy; Josepuus Camp, by Z. D. Har- 
RISON, for plaintiff in error. 


JouHn M. Srupss; H. D. D. Twicas, for defendants. 


Wagner, Chief Justice. 


This was a rule against the sheriff of Emanuel county, and 
the record contains the following statement of facts : 

Defendants in error obtained judgments against John L, 
McLemore at the November term, 1871, of Emanuel superior 
court, on which judgments fi. fas. were issued November 13th, 
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1871. At the April term, 1874, of said court, a rule was 
issued against the sheriff because of his failure to levy said 
fi. fas. The sheriff answered the rule, saying he had made 
search but could find no property. His answer was traversed, 
and on the trial of the issue thus formed plaintiffs in fi. fa. 
introduced in evidence the said fi. fas., with entries of nulla 
bona thereon. ‘They also introduced the following oral testi- 
mony : 

Joun M. Srusss, attorney for plaintiff in fi. fa., swore 
that at the April term, 1873, deputy sheriff Cannady told him 
that defendant in fi. fa. was in possession of a horse and bug- 
gy, but that he did not know who owned it. Witness told 
him to levy on them, to which Cannady replied he would if 
he (witness) would point out the property. Witness at same 
time also instructed Cannady to ascertain if defendant in 
fi. fa. had any interest in a certain store-house and lot in the 
town of Swainsboro, and that if he found such interest, to 
levy on the same; that at the April term, 1874, witness asked 
Cannady if he had made the money on these fi. fas. ; that 
Cannady run out his tongue with an expression of surprise 
and said he iad forgotten it; witness then told him he would 
hive to rule him, to which Cannady replied: “Well, go 
ahead ; you have not paid me the cost in these cases any- 
how.” 

S. A. PuGHs.Ley swore that he saw defendant in fi. fa. in 
possession of property in 1869, 1870 and 1871; he was in 
possession of, and exercised acts of ownership over, a horse and 
buggy in 1872 and the early part of 1873; his possession of 
horse and buggy and claim of ownership was open and notori- 
ous ; horse and buggy were worth $325 00 or $350 00; after 
1871 defendant in fi. fa. was in possession of store-house and 
lot in Swainsboro; the house was built by Sherod in 1872; 
defendant’s possession thereof was in 1872 and part of 1873; 
witness, at the time this rule was brought, and still is, in em- 
ployment of plaintiff in fi. fa. 

Joun H. Suerop swore that he built the house on the 
Moore lot, and finished the same in June, 1872, and then de- 
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livered possession thereof to defendant in fi. fa., who retained 
possession of it about one year; store-house and lot worth 
$1,000 00; the dwelling house now occupied by defendant in 
fi. fa. is worth $1,500 00, and has been in his possession since 
its completion last year; saw defendant in fi. fa. in possession 
of horse and buggy in 1872 and part of 1873; said horse 
and buggy were worth $350°00; the possession of all this 
property was open and public; the sheriff’s office, in the 
town of Swainsboro, is within one hundred yards of said 
store-house. 

H. M. Sutton swore that he built the dwelling house occu- 
pied by defendant in fi. fa.; it is worth $2,500 00; completed 
it in 1874; defendant in fi. fa. was in possession when the 
house was commenced, and has since then retained possession ; 
the store-house is worth $450 00; store-house and lot worth 
$1,000 00 or $1,200 00. 

Respondent introduced the following testimony : 

WILLIAM CannaDy, deputy sheriff, swore as follows: Had 
no recollection of conversations testified to by Colonel Stubbs ; 
don’t remember to have told him that I had forgotten to levy 
fi. fas.; don’t remember that he said he would rule me, and 
that I replied, “Go ahead; you havn’t paid me the cost on 
these cases anyhow.” I have not seen defendant in fi. fa. in 
possession of any property since I have been in possession of 
these fi. fas. I and Cowart, the sheriff, went into office in 
February or March, 1873. 

Cross-examined.—Am quite positive I never had any such 
conversation with Colonel Stubbs, as stated by him. Don’t 
recollect that I swore on the last trial of this case that I 
would not swear these conversations had not taken place. 
[Here counsel for plaintiffs in fi. fa. read from witness’s re- 
corded testimony on the former trial, which was an approved 
brief, agreed upon by counsel on former motion for new trial, 
as follows: Witness would not say that he did not tell Stubbs 
that he had forgotten to levy and that Stubbs had not paid 
costs of said suit.] Counsel asked if this was not his _testi- 
mony on former trial. Witness replied, “If it is so recorded, 
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I must have so testified, but [ do not remember it.” Had 
seen defendant in fi. fa., and his brother Lawson McLemore, 
selling goods in two or three stores about town, but don’t 
know which was in possession of the houses. 

Matraew OVERSTREET, sworn: Went into possession of 
store-house referred to in Jannary, 1873; Lawson McLe- 
more was in possession when I went it; defendant in fi. fa. is 
my son-in-law, and was not in possessson of house at that time. 

CHesLEY Farrc.ora, sworn: I went into possession of 
store-house in fall of 1872; Lawson McLemore put me in 
possession; he was in possession before I went in. 

Detendant in fi. fa., sworn: Was never in possession of 
store-house; kept post-office in portion of store-house. Since 
I have been post-master I have kept post-office in several 
stores belonging to others; others kept post-office for me. 

Defendant offered to prove by the witness, H. W. Sutton, 
called by plaintiffs, that the house occupied by John L. McLe- 
more, defendant in fi. fa., as a dwelling house, was built by 
witness for Ira T. McLemore, father of defendant in fi. fa., 
and that the defendant in fi. fa. was in possession merely as a 
tenant of his father, Ira T. McLemore, who was then, and 
has been ever since, the owner of the premises. 

To this evidence the plaintiffs objected, the court sustained 
the objection, and refused to allow the evidence to go before 
the jury. To which ruling and decision of the court the 
defendant excepted. 

Defendant offered to prove by the witness, John L. McLe- 
more, that he, the defendant in fi. fas., was not the owner of 
the horse and buggy testified to by plaintiffs’ witnesses, and 
that he never exercised acts of ownership over said property, 
nor had the same in possession, except when he had borrowed 
them for a short time, and that L. A. McLemore, his brother, 
was the owner of said property and in possession of the same. 

To this evidence the plaintiffs objected, and the court sus- 
tained the objection, and refused to allow the evidence to go 
before the jury. To which ruling and decision of the-court, 
in rejecting said evidence, defendant excepted. 





ATLANTA, JANUARY TERM, 1876. 421 


Cowart vs. Dunbar & Company ef al. 








Defendant then offered to rebut the evidence of John She- 
rod, introduced by the plaintiffs, as to the building, posses- 
sion and ownership of the store-house, by the witness, John 
L. McLemore, by whom defendant offered to prove that the 
witness, who is the defendant in fi. fa., did not contract for 
the building of said house, and that he was never in posses- 
sion of the same, but that witness’ brother, L. A. McLemore, 
had the house built, and is the owner of the same, and had 
been in possession of the house ever since its construction. 

To this evidence the plaintiffs objected, and the court sus- 
tained the objection, and refused to allow the evidence to go 
before the jury. To which ruling and decision of the court, 
in rejecting said evidence, the defendants excepted. 

The defendant having offered no other evidence, the case 
was submitted to the jury. The judge charged the jury as 
follows: 

“ Gentlemen of the jury—Two fi. fas., the one in favor of J. 
L. Falk & Company, and the other in favor of T. J. Dunbar 
& Company, vs. Jolin L. McLemore, were placed in the hands 
of the sheriff for collection early in the year 1873. Having 
failed to make the money thereon, a rule nisi was issued 
against him at the April term, 1874, to show cause why, ete. 
In response to that rule the sheriff answered that he had 
searched and could find no property whereon to levy said fi. 
fas. The plaintiffs in fi. fa. traversed said answer, and al- 
leged that when called on by plaintiffs’ counsel and asked why 
he had not collected the fi. fas., the sheriff answered “that he 
had forgotten it,” and added, “ you have not paid the cost on 
these fi. fas., anyhow.” The issue thus made up forms the 
subject matter of your present deliberation. 

“The sheriff having answered the rule officially, under oath, 
and in response to plaintiffs’ call, the presumption of law is 
that his answer is true, and that presumption is conclusive 
unless traversed and rebutted by proof. Hence the traverse 
in this case. On the one hand, the sheriff says he searched and 
could find no property to levy said fi. fas. On the other 
hand, the plaintiffs say his answer is not true, but so far from 
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making any “search” for property he confessed to the plain- 
tiffs’ counsel that he “ forgot it,” and urged as an additional 
excuse that the plaintiffs counsel had not “ paid the cost on 
said fi. fas., anyhow.” Now, gentlemen, if the sheriff’s an- 
swer to this rule nisi be true, then he has done his duty—the 
rule should be discharged. But the plaintiffs in fi. fa., say it 
is not true. Their allegation is (I repeat) that the sheriff said 
he forgot it, and that the cost on the fi. fas. had not been paid 
anyhow. Now, if the allegation of the traverse be true, then 
the sheriff’s answer is not true. If he forgot the matter, it is 
certain that he did not search for the property. Both cannot 
be true. If you find from the evidence that he did search 
and could find no property, ete., he is not liable under this 
rule. But if you find that he did not, that he said he “ for- 
got,” and failed to levy because he “forgot it,” or because 
“cost on said fi. fas. had not been paid,” he is liable. 

“The defendant’s counsel requests me to charge you that if 
the sheriff’s answer is taken as true, he is not liable. I doso 
charge you, as I have once or twice already stated. The de- 
fendant’s counsel requests me to charge,that if you find from the 
evidence that the defendant in fi. fa. was not in possession of 
property subsequently to the sheriff’s coming into office, he is 
not liable. I so charge you. 

“This brings me, gentlemen, to the real question for your 
consideration, and that is, was the defendant in possession of 
property since the sheriff came into office? This is purely a 
question of fact for you to determine. You have heard the 
evidence concerning the alleged possession by the defendant 
in fi. fa. of ahorse and buggy, a store house and lot, and a 
dwelling house and lot, in this town, worth, as the plaintiff 
alleges, from $2,500 00 to $3,000 00—enough, as they insist, 
to have satified their fi. fas. The matter of evidence in this 
eause falls exclusively within your province. I intimate no 
opinion—would not do so if it were my right—as to what 
has or has not been proven on this question of possession, or 
indeed upon any question involved in this case. You will 
inquire, therefore, what has been proved in reference to it. If 
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you find, from the evidence, that the defendant was in pos- 
session of that or any other property, the sheriff was bound 
to make a faithful effort to levy and bring it to sale. 

“(Here I read one of the fi. fas., and called the attention of 
the jury to the language of command, viz: ‘We command 
you,’ etc.) From this you see, gentlemen, that as a mere ex- 
ecutive officer, he was bound by judicial command to levy. 
In addition to this his official oath binds him faithfully to ex- 
ecute all writs, warrants, precepts, and processes, directed to 
him, ete. From this you will perceive, also, gentlemen, that 
it is not necessary for the plaintiff or his counsel to give special 
order to levy; that order is embodied in the writ of fieri facias, 
emanating from a source superior to either plaintiff or his 
counsel, nor is it necessary for plaintiff or his counsel to point 
out property in the possession of the defendant, for the writ 
commands to levy it, nor can the sheriff demand the payment 
of cost in advance, and even if he could, he should make 
demand before he can act upon its non-payment as an ex- 
cuse for failing to levy. Nor can the sheriff excuse his fail- 
ure to levy by saying ‘he forgot it ;? nor can he excuse him- 
self by saying that the property in the possession of the de- 
fendant is the property of somebody else, and not subject to 
the fi. fas. in his hands. 

“The law does not permit him toset upa forum in’ his bosom 
to decide the title to property. That is a question on which 
the plaintiff in fi. fa. has a right to be heard. The sheriff 
cannot place himself in the position of, and take sides with, 
the defendant in fi. fa. He must make a faithful effort to 
bring to sale property in possession of the defendant. Such 
possession is prima facie evidence of title in him, and the 
sheriff must act upon that presumption. He must levy. If 
he is met and stopped by legal interposition, such as a claim 
interposed, or an injunction by a third party, he will be free 
from blame, free from liability. I repeat, therefore, that if 
you find from the evidence that the defendant, McLemore, 
was in possession of property at any time since the sheriff 
came into office, and he failed or refused to levy and try to 
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bring it to sale, he cannot be exonerated by setting up any of 
the excuses just mentioned; he is liable to the extent of the 
value of the property so in possession. You will, therefore, 
if you find such possession of property in the defendant, as- 
certain its value from the evidence before you. In consider- 
ing evidence it is your duty, if possible, to reconcile conflict- 
ing statements and contradictory witnesses, without imputing 
perjury to any. 

“When one witness testifies positively one way, and another 
equally credible testifies as positively the other way, it is like 
two equal forces acting in opposite directions. Nothing in re- 
lation to matter thus testified of is proven. Affirmative tes- 
_timony outweighs, in law, negative testimony ; that is to say, 
one witness who swears affirmatively to a fact, outweighs the 
testimony of two or more who only swear negatively. 

“These, gentlemen, are the principles of law applicable to 
this case. It is one of importance to the parties litigant. Let 
me admonish you to free your minds from all bias or partial- 


ity. Know nothing, gentlemen, but the case as it is exhibited 
to you by the evidence.” 

To which charge respondent excepted. 

The jury retired, and returned with a verdict in favor of 
defendant. Plaintiffs in fi. fa. made a motion for a new trial 
on the following grounds, to-wit: 

Ist. Because the jury found contrary to the law and the 


evidence. 

2d. Because the jury found contrary to law. 

3d. Because the verdict is contrary to evidence and the 
charge of the court. 

4th. Because the verdict is contrary to the charge of the 
court, 
5th. Because the verdict is strongly and decidedly against 
the weight of evidence and the charge of the court. 

The court granted a new trial; to which judgment grant- 
ing a new trial the respondent excepted. 

There was no error in the charge of the court in view of 
the evidence before the jury, nor in granting a new trial on 
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the ground that the verdict was contrary to that charge, and 
that would dispose of the case; but as there is to be a new 
trial, and the counsel for the defendant in error have ex- 
pressed a desire that we should decide the question as to the 
admissibility of the evidence offered to be proved by the wit- 
nesses H. W. Sutton and John L. McLemore, as set forth in 
the record, we will proceed to do so. The 3949th section of 
the Code declares that the sheriffs of this state shall be liable 
to an action on the case, or an attachment for contempt of 
court, at the option of the party, whenever it appears that 
such sheriffs have injured such party, either by a false return, 
or by neglecting to arrest a defendant, or to levy on the prop- 
erty of the defendant, or to pay over to the pfaintiff or his 
attorney any moneys collected by such sheriffs by virtue of 
any fi. fa. or other legal process, or to make a proper return 
of any writ, execution or other process put into the hands of 
such sheriff. Thus it will be perceived that when a plaintiff 
in fi. fa. has been injured by the failure of the sheriff to levy 
on the property of the defendant, he has his option of one of 
two remedies against the sheriff, either by an action on the 
ease or by a rule calling upon him to show cause why he 
should not be attached for contempt of court. When the 
plaintiff elects to pursue the latter remedy against the sheriff, 
the measure of the sheriff’s liability to him is the value or 
amount of the injury which he has sustained by the failure of 
the sheriff to levy his fi. fa. on the property of the defend- 
ant; that is the amount for which the plaintiff is entitled to 
a judgment against the sheriff in that proceeding so far as the 
plaintiff himself is concerned. Why should the plaintiff, 
when he elects to pursue his remedy under the statute by an 
attachment for contempt against the sheriff, be entitled to a 
judgment for his benefit for any greater amount than the 
actual injury which he has sustained by the failure of the 
sheriff to levy his fi. fa. on the defendant’s property? Why 
should not the sheriff be allowed, as well as the plaintiff in 
that proceeding, to show what was the actual injury sustained 
by the plaintiff? According to the rulings of this court in 
VOL. LvI. 28. 
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Dobbs vs. The Justices, ete., 17 Georgia Reports, 624, and 
Carroll vs. Phillips, 18 Georgia Reports, 469, this is not an 
open question here. The sheriff offered to prove that the 
property in the defendant’s possession was not his property, 
and therefore that the plaintiffs had not been injured by his 
failure to levy on it. In our judgment, this evidence was 
competent and should have been received. It is unquestion- 
ably the duty of the sheriff to levy on property found in the 
defendant’s possession, as a general rule, because the possession 
of property is prima facie evidence of title, and when a 
sheriff is ruled for not levying a fi. fa. on property in the de- 
fendant’s possession, the burden of proof is on him to show 
that it was ndt the property of the defendant. The writ of 
fieri facias commands the sheriff to levy on the property of 
the defendant, but it does not necessarily follow that because 
the defendant has property in his possession that it is his 
property; as, for instance, the defendant might hire a horse and 
buggy from a livery stable to use for a few days, and have the 
same in his possession, and the sheriff fail to levy on it, should 
the sheriff, when ruled by the plaintiff in fi. fa. for failing 
to levy it on the horse and buggy, be prevented from showing 
that it was not the defendant’s property, and therefore that 
the plaintiff had not been injured by his failure to make the 
levy? We think not. It was insisted on the argument for 
the plaintiffs in fi. fa. that it was the duty of the sheriff to 
levy it on any property found in the defendant’s possession, 
and that he could only protect himself from liability to the 
plaintiff by showing that a claim had been interposed to the 
property by some third person; that undoubtedly would have 
excused the sheriff from bringing the property to sale if he 
had levied on it, but the foundation of the plaintiffs’ proceed- 
ing against the sheriff is his failure to levy on the property 
in the defendant’s possession, whereby he has been injured. 
Whether the plaintiffs have been injured by the failure of the 
sheriff to levy their fi. fas., on the property in the defendant’s 
possession, depends on the fact whether it was the defendant’s 
property, or the property of some other person. The prima 
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facie legal presumption is that it was the defendant’s property, 
and that the plaintiffs were injured by the failure of the sheriff 
to levy on it, and the burden of proof was on the sheriff to 
rebut that prima facie legal presumption, by clear and satis- 
factory evidence (as much so as if a claim to the property 
had been interposed by a third person,) that the property in 
the defendant’s possession was not his property, and was not 
liable to be seized and sold as such by virtue of the plaintiffs’ 
fi. fas. If the property in the defendant’s possession was not 
his property and was not subject to the plaintiffs’ fi. fas., then 
the plaintiffs have not been injured in contemplation of the 
statute, by the failure of the sheriff to levy their fi. fas. thereon, 
and should not be held liable to the plaintiffs for the value of 
that property, otherwise he would be liable to the plaintiffs 
for its value. 

Let the judgment of the court below granting the new trial 
be affirmed. 


S. Mayer & Company et al., plaintiffs in error, vs. Woop, 
Marcu & Company et al., defendants in error. 


When a debtor is in insolvent circumstances and makes an assignment to cer- 
tain favored creditors, of goods to pay debts due them, and a bill is filed 
by other creditors alleging fraudulent combination and conspiracy between 
the preferred creditors and the debtor, and it is not alleged that the com- 
plainants claim title to the goods so assigned, or have any judgment or 
lien thereon, or that the parties to whom the assignment is made are in- 
solvent, an injunction should not be granted, though the facts and circum- 
stances may point to such fraudulent conduct as to induce the court to re- 
tain the bill, and investigate on the hearing the whole case, and decide 
and decree the equities arising thereon, 


Debtor and creditor. Injunction. Before Judge Wrieurt. 
Dougherty County. At Chambers. January 6th, 1876. 


Reported in the opinion. 


WarRrREN & Hosss; D. H. Pops, for plaintiffs iv error. 
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R. N. Exry; J. Armstrone; Vason & Davis, for de- 
fendants, 


JACKSON, Judge. 


J. W. Feagan, a merchant in Albany, failed. S. Mayer & 
Company, and Richard Hobbs, an attorney at law of the firin 
of Warren & Hobbs, representing certain other creditors, 
took an assignment of Feagan’s goods to the amount of their 
respective claims. Hobbs had procured a policeman to watch 
Feagan, and had discovered that he was removing his goods 
in large quantities. Efforts were made by him to sue out an 
equitable attachment but failed. Finally, on the afternoon of 
the ... day of December, 1875, a bill of sale was taken by 
Hobbs to $2,500 00 worth of Feagan’s goods, and by 8S. 
Mayer & Company to the amount of their claim, and another 
bill of sale to $500 00 worth of the goods was taken by Hobbs 
to Warren & Hobbs, to act as counsel for Feagan. In the 
night of that afternoon the parties met Feagan at his stores, 
there were two of his stores in Albany, and took an inventory 
and estimate of the value of the goods, and the same night, 
as fust as they were valued by the private sale marks of Fea- 
gin, and set apart, they were carried off to other stores. The 
keys of the stores of Feagan were delivered to Hobbs in the 
afiernoon, when the bills of sale were drawn up and delivered. 
All the goods in Feagan’s two stores were thus carried off to 
other stores at night, but all, according to the evidence of those 
present at the valuation, did not equal the amounts of the bills 
of sale. The bills of sale are not in the record, nor do they ap- 
pear to have been in evidence; at least no copies of them appear 
of record here. Wood, March & Company, and many other 
creditors, filea bill alleging fraud on the above recited facts in 
Mayer & Company and Hobbs and his clients, and pray that 
they be enjoined from disposing of the goods until the facts can 
be ascertained and passed upon bya jury. They allege combi- 
nation between Feagan and these defendants, and that the 
goods were worth $10,000 00, and that these defendants and 
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Feagan have got all for some $4,000 00; that these goods 
have been mixed with others; that they cannot well be reached 
at law, but equity alone can ferret out such fraudulent con- 
cealment and conduct. They further charge that an assign- 
ment was advised to be made by Pope, Feagan’s first at- 
torney, of all Feagan possessed, for the benefit of all the 
creditors, but it was defeated by Hobbs, who, by becoming 
employed by Feagan, got the assignment for his own clients 
and his own fees, and thus fraudulently injured the complain- 
ants. The bill was answered, and evidence pro and con taken 
by deposition. The chancellor granted the injunction ; but 
subsequently, by agreement of the parties, modified it, allow- 
ing the defendants to sell and hold the proceeds, dissolving 
certain attachments and garnishments which had been sued 
out at law by the complainants, or some of them. 

The question brought here is, whether there is such equity 
in this bill as will entitle complainants to an injunction. No 
proof of titleof any sort to the goods in question in any com- 
plainant was before the chancellor, no creditor held any specific 
lien on any of the goods, nor was any complaining creditor a 
judgment creditor. It is true that it is alleged that Feagan was 
insolvent when he bought goods from complainants and never 
meant to pay for them, and got no title, but it is not stated that 
these bought by defendants are the goods so purchased from 
complainants. We see nothing, therefore, in this record to take 
this case out of the ruling of this court in Cubbedge & Hazlehurst 
vs, Adams, 42 Georgia Reports, 124; and the cases which 
have followed that case; and especially in the absence of any 
allegation of insolvency on the part of the principal defend- 
ants, who alone are served and received the goods, and against 
whom the injunction is granted, we think the court erred in 
granting the injunction. That is the sole question before us, 
and the only question which could be brought for our review 
at this early stage of the case. We do not then decide that 
there is no equity in this bill, but only that there is no such 
equity in it as will empower a chancellor to use the extraor- 
dinary remedy of injunction against these defendants. The 
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general aspect of the case does not look well for the de- 
fendants to the bill. The bills of sale are not produced, the 
goods were hurriedly valued at night, they were hurriedly re- 
moved at night, they seemed to have been taken to other 
stores with very unseemly and suspicious haste, the counsel 
for the creditors who are preferred becomes counsel for the in- 
solvent debtor, a bill of sale is made to him of part of these 
goods to pay a retainer fee for this insolvent debtor, and thus the 
most vigilant enemy of the man who has smuggled off a large 
portion of the goods, and who undoubtedly has committed a 
great fraud on all the other creditors, is transferred, by virtue of 
a fee of part of the goods to himself and ‘others to his clients, 
into his fast friend and legal adviser and defender. We say the 
outlook is not handsome; the affair may need a closer scru- 
tiny, and as the proceedings at law seem, by the agreed order, 
to have been merged into this bill, we wish to be distinctly 
understood as only reversing the judgment of the court be- 
low in granting the injunction, and not as passing judgment at 


make. 
Judgment reversed. 


all upon the question equity which the facts may 


Larkin H. Davis, administrator, plaintiff in error, vs. 
Tuomas C. Howarp, defendant in error. 


1. An order granting leave to an administrator to sell land, obtained upon the 
published notice required by section 2559 of the Code, is valid so far as 
authority to sell is concerned. 

. Upon ejectment against the heir in possession, such order will not be con- 
clusive of the question of their being debts of the intestate outstanding. 
Aliter, if obtained upon personal notice to the heir of such application. 


JACKSON, Judge, dissenting: 

. A judgment of a court of general and exclusive jurisdiction, questioned for 
want of notice or irregularity in the mode of giving it, should be attacked 
in the court which rendered it, and if the notice to defendant be insuffi- 
cient, the judgment should be there set aside : Code, section 3593. 
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2. Courts of ordinary are courts of original, general and exclusive jurisdiction 
of the sale and disposition of the real property belonging to, and the dis- 
position of, deceased persons’ estates, and of all other matters and things 
relating to estates of deceased persons: Code, section 331. 

3. Section 2486 of the Code empowers the ordinary to grant an order to sell 
real estate in the possession of the heir to pay debts of the estate; and this 
order, after notice to the defendant, is conclusive evidence that the admin- 
istrator needs the land to pay debts. No defective notice appearing on the 
face of the proceedings, the presumption is that the proper notice was 
given before the court granted the order to sell, and the judgment of sale 
is a valid subsisting judgment of a court having jurisdiction of the subject 
matter and the parties, and will stand as such until set aside on proof that 
the proper notice was not given: Code, section 2486, 

4. It follows, when the heir is sued in ejectment by the administrator and has 
to meet on the ejectment trial this apparently valid and conclusive order, 
and has moved in the court of ordinary to set it aside because the notice 
was a mere advertisement, when he was entitled to personal notice under 
section 2486 of the Code, and because he can show the court that there 
were no debts to pay, and when this question was pending in the superior 
court on appeal from the ordinary, but the ejectment was first on docket 
and would be first reached, and this judgment of the ordinary would con- 
front and conclude him, it follows that on a bill in equity alleging the fore- 
going facts, an injunction should be granted to postpone the ejectment until 
the motion to set aside the judgment could be heard. 


Injunction. Administrators and executors. Judgments. 
Notice. Ejectment. Before Judge PeEEPLEs. DeKalb 
County. At Chambers. February 22d, 1876. 


Reported in the decision. 


L. J. Winn; L. J. GLENN & Son, for plaintiff in error. 


R. H. CLark, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ant as administrator of Jane C. Howard, deceased, praying 
for an injunction to restrain the defendant from prosecuting 
an action of ejectment pending in the superior court of De- 
Kalb county, until an appeal case from the court of ordinary, 
pending in said court, should first be tried. On the hearing 
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of the application for the injunction prayed for, the chancellor 
granted it, whereupon the defendant excepted. 

The allegations in the bill, upon which the complainant’s 
equity is based are, that at the death of the defendant’s in- 
testate the complainant was her sole heir-at-law; that the 
land which the defendant is seeking to recover in his eject- 
ment suit descended to him as such heir; that he is in the 
possession thereof, and that the defendant’s intestate owed no 
debts at the time of her death; that the defendant obtained 
an order from the court of ordinary for leave to sell the land 
of his intestate for the payment of her debts, upon the issuing 
of the usual citation by the ordinary, and publication thereof, 
as required by the 2559th section of the Code; that the com- 
plainant never saw that published notice, and had no other 
notice of the application for leave to sell the land by the de- 
fendant until after the order was granted; when he ascer- 
tained that such an order had been granted he applied to the 
ordinary to have said order set aside, on the ground that he 
had no legal notice of the application for leave to sell the 
land of the defendant’s intestate, which motion the ordinary 
overruled, and the complainant entered an appeal to the su- 
perior court; that the ejectment suit of the defendant stands 
first on the docket of that court, and will be called and tried 
before the appeal case, unless the defendant shall be restrained 
from doing so by the injunction prayed for. Assuming the alle- 
gations in the complainant’s bill to be true, as the defendant’s 
demurrer thereto does, are the same sufficient to authorize a 
court of equity to interpose by granting the injunction prayed 
for by the complainant? The solution of this question neces- 
sarily depends as to what is the proper construction to 
be given to the statutes in relation to the question in- 
volved. The 2559th section of the Code declares that 
“Tf at any time it becomes necessary for the payment of 
the debts of the estate, or for the purpose of distribution, to 
sell the land of the decedent, the administrator shall, by writ- 
ten petition, apply to the ordinary for leave to sell, setting 
forth in the petition the reason for such application; and no- 





ATLANTA, JANUARY TERM, 1876. 433 


Davis vs. Howard. 


tice of the same shall be published once a week for four weeks 
before the hearing, in the gazette in which the county adver- 
tisements are published. If no objection is filed, and the or- 
dinary is satisfied of the truth of the allegations in the peti- 
tion, an order shall be passed granting the leave to sell, spe- 
cifying therein the land as definitely as possible.” It will be 
perceived that this is the section of the Code which author- 
izes the ordinary to grant leave to the administrator to sell 
the land of his intestate for the payment of debts, and the 
only notice which is required to obtain such leave is, that no- 
tice of the application shall be published once a week for four 
weeks before the hearing, in the gazette in which the county 
advertisements are published; that having been done, no 
other notice is required to make the order granting leave to 
sell the land, a legal and valid order for that purpose, for the 
simple reason that the law does not require any other notice 
in order to obtain leave to sell. What will be the effect of 
that order when the administrator seeks to recover the posses- 
sion of the land from the heir, is an entirely different question. 
The administrator cannot sell the land for the payment of the 
debts of his intestate until he recovers possession of it from the 
heir, when the heir holds the same adversely to him: Code, 
section 2564. The 2486th section of the Code declares that 
“the administrator may recover any part of the estate from 
the heirs-at-law, or purchasers from them; but in order to 
recover lands it is necessary for him to show upon the trial, 
either that the property sued for has been in his possession, 
and, without his consent, is now held by the defendant, or 
that it is necessary for him to have possession for the purpose 
of paying the debts, or making a proper distribution. An 
order for sale, or distribution, granted by the ordinary after 
notice to the defendant, shall be conclusive evidence of either 
fact.” The construction which we give to the 2559th and 
the 2564th sections of the Code is, that an order for leave to 
sell land by the ordinary, on the published notice, as required 
by section 2559, is a legal and valid order so far as the ques- 
tion of notice is concerned, and that no other notice than that 
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required by that section is necessary to obtain leave of the or- 
dinary for the sale of land by an administrator. That when 
such administrator brings his action to recover the possession 
of the land from the heir, as provided by section 2486, the or- 
der for the sale thereof, under the provisions of section 2559, 
will not be conclusive upon the defendant so as to prevent him 
from showing that there were no debts due by the intestate of 
the administrator, unless the defendant had personal netice of 
the granting of the order for leave to sell the land for the pay- 
ment of the debts of the intestate. The words “after notice to 
the defendant,” should be construed to mean personul notice, 
when it is sought to make the order of the ordinary conclusive 
upon him. To grant leave to sell the land of an intestate by an 
order of the ordinary for the payment of debts on the notice 
required by section 2559, is one thing, but to make that 
order conclusive upon the heir, is another and different thing. 
The fair and reasonable interpretation of these two sections of 
the Code is, that the ordinary may grant an order for leave to 
sell the land of an intestate for the payment of debts, as pro- 
vided by section 2559, and such an order is legal and valid; 
but where the administrator seeks to recover the land from 
the possession of the heir, for the purpose of administering 
it for the payment of debts, under the 2486th section, that 
order granting leave to sell the land for the payment of debts, 
is not conclusive upon the heir, unless it be shown, that he 
had personal notice of the granting of the order, and in the 
absence of any proof of such personal notice, he may show 
that there were no debts due by the intestate at the time of 
her death. According to the view which we have taken of 
this case, the order of the ordinary granting leave to sell 
the land of the intestate, was a legal, valid order, which 
should not be set aside either in the court of ordinary or in 
the superior court, on the appeal trial, for want of notice ; 
inasmuch as the published notice in the gazette, is all the no- 
tice which the statute requires to obtain an order for leave to 
sell the land of the intestate by the administrator. To hold 
that personal notice was necessary before an order could be ob- 
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tained by an administrator for leave to sell the land of his intes- 
tate, would be to interpolate words into the statute, which the 
general assembly have not put there. If the defendant did 
not have any personal notice of that order, he will not be 
concluded by it, on the trial of the case, from showing that 
there were no debts due by the administrator’s intestate, so as 
to make it unnecessary for him to recover the land, for the 
payment thereof. If the order of the ordinary granting leave 
to the administrator to sell the land of the intestate, was void 
for want of personal notice to the heir, then he could attack 
it for that reason, if it should be in his way on the trial of 
the ejectment suit, and there would have been no necessity for 
an injunction. It follows, therefore, from what we have al- 
ready said, that there is no equity in the complainant’s bill, 
he having an ample adequate remedy at law, and that the in- 
junction was improperly granted. 
Let the judgment of the court below be reversed. 


BLECKLEY, Judge, concurred, but furnished no written 
opinion. 


JACKSON, Judge, dissenting. 


In this case my brethren and myself are agreed that under 
section 2486 of the Code, the notice to Howard, the heir, 
by Davis, the administrator, should have been personal notice 
to conclude him; but we differ on the point in what forum 
the judgment of the ordinary should be attacked. A majority 
of the court think that 1t may be done in the superior court 
on the trial of the ejectment; I think it can be done only in 
the court which rendered the judgment, and that is the court 
of ordinary. The bill was filed to suspend the trial of the 
ejectment until the motion to set aside, which was pending on 
appeal from the ordinary, could be heard, the ejectment stand- 
ing first for trial on thedocket. The necessity for the bill and 
the injunction depends, of course, on the issue whether the 
superior court, on the trial of the ejectment, can attack the 
judgment of the court of ordinary for irregularity in the no- 
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tice given to Howard, the heir, that notice not having been 
personally given, but only given by advertisement in the news- 
paper. My brethren think it can do so. I think not. 

The order granting leave to sell is a judgment: 7 Georgia, 
559; 47 Ibid., 202. ‘The court of ordinary isa court of origi- 
nal, exclusive and general jurisdiction of the sale and disposi- 
tion of the real property belonging to, and the disposition of, de- 
ceased persons’ estates, and of all other matters and things 
relating to estates of deceased persons: Code, section 331; acts 
of 1855-6, page 147; 14 Georgia, 27; 24 Ibid., 245. Ifa 
court of general jurisdiction in respect to the disposition and 
sale of real property, it had jurisdiction of this land to order 
its sale, and of the administrator and the heir to pass upon 
the necessity of the sale as between them; and its judgment 
on that subject, for any irregularity of notice or otherwise, 
cannot be collaterally attacked, but must be attacked in that 
court which rendered it, Code, section 3593; 13 Georgia Re- 
ports, 1; 14 Ibid., 325; 30 Lbid., 961. In Tucker vs. Har- 
ris, 13 Georgia Reports, 1, it is ruled distinctly that the court of 
ordinary is such a court, and its judgment is so to be regarded, 
and the present chief justice expressed his hearty concurrence 
in the decision, though having been of counsel he did not 
preside. If this judgment were void for want of jurisdiction 
of the person and subject matter, or for any other cause, then 
it might be attacked collaterally on the ejectment trial: Code, 
sections 3594, 3828. But is it void? My brethren con- 
cede that it is not. It is good, they say, to order the sale of 
this land, and they cite section 2559 of the Code to show its 
validity for that purpose. If valid for any purpose it is not 
void; and, therefore, it must be attacked in the court of ordi- 
nary which rendered it. Notice was given by publication, not 
personally. It is defective in the mode of the notice, in its irreg- 
ularity, not void for want of jurisdiction; for the court had 
jurisdiction of the subject matter, the sale of the land, and of 
the persons, the administrator and the heir. My own opinion 
is that section 2559 of the Code is controlled by section 2564, 
and restricted as to all persons in possession holding ad- 
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versely to the estate, except the heir, who can hardly be said 
to hold adversely. I mean that no order can be passed by 
the ordinary to sell lands in possession of anybody except the 
heir, unless the lands be in the possession of the administra- 
tor; section 2564 prohibits it. It would be a vain, foolish 
thing to authorize the administrator, under section 2559, to 
sell what section 2564 forbade to be sold; and therefore the 
ordinary can order the sale of lands only in the possession of 
the administrator or of the heir. I construe the three sec- 
tions together—2486, 2559 and 2564—and, taken together, 
they mean that the ordinary can order the sale of lands in 
the possession of the heir as well as of the administrator him- 
self, but not in that of strangers holding adversely. Section 
2559 requires only notice by publication; and such notice 
makes the judgment valid for the sale only, if the land be in 
the possession of the administrator. Section 2486 requires 
personal notice. It is not necessary in either case that the 
judgment should set out the notice or the kind of notice. The 
presumption is that the court did its duty and gave the right 
sort of notice if it granted the order or made the judgment. 
A court of limited jurisdiction may be constrained to show on 
the face of the judgment it renders its authority therefor; but 
it will be presumed that a court of general jurisdiction of the 
subject matter and persons did all things precedent to the 
judgment right, unless the contrary appear on its face. If it 
“carries its death wound there on its face,” it is dead every 
where, and may be pronounced but a lifeless corpse by any 
court that looks at it. But if it seems to be alive, and only in 
view of some irregularity, as in the matter of the kind of notice, 
not seen on its person, but to be shown aliunde, it be sick unto 
death, then it must be killed, if it deserve death, by the court 
that gave it birth. Such, I think, is the plain meaning of the 
Code in the sections which make the courts of ordinary courts 
of general jurisdiction, and in those which regulate the mode 
and forum of attacking judgments: Code, sections 331, 3593, 
3594, 3828. And such, it appears to me, have been the uni- 
form decisions of this court. For authority that the order 
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need not show on its face the facts necessary to give the court 
jurisdiction, see Barnes vs. Underwood, 54 Georgia Reports, 
87. In that case the chief justice delivered the opinion, and 
said: “If this was an open question in this court, I should 
hold that the appointment of Underwood, as shown by the 
record from Hall, was made without authority of law, for 
the reasons stated in my dissenting opinion in Davie vs. Me- 
Daniel, 47 Georgia Reports, 195, and for the additional 
reasons urged on the argument by the counsel for the plaintiff 
in error in this case. But the majority of this court held in 
Davie vs. McDaniel that the judgments of the court of ordi- 
nary in this state, in matters connected with wills and the 
administration of estates, were judgments of courts of gene- 
ral jurisdiction, and that the necessary jurisdictional facts 
need not appear on the face of their proceedings. Such is, 
therefore, now the settled Jaw in this state on that question 
until the general assembly shall declare what’ is the true in- 
tent and meaning of the 4114th and 4115th sections of the 
Code.” By turning to: the opinion in’ Davie vs. McDaniel, 
47 Georgia Reports, 195, it will be seen that Mr. Justice 
MontTGoMery carefully examined the decisions of this court 
from the beginning, and cited cases from the first volume of 
Georgia Reports down, to the effect that courts of ordinary, 
whatever they may have been, are courts of general jurisdic- 
tion, and their judgments entitled to full authority as such. 
I confess that the 4115th section of the Code does seem to 
provide that the order should recite the names of persons 
notified personally under the preceding section; but stare 
decisis is a good rule, to which the chief justice, in Barnes vs. 
Underwood, yielded, and I bow to that decision now. Fur- 
ther, section 4114 of the Code proyides that the sheriff shall 
serve the party to be notified personally with the order of the 
ordinary. The presumption is that the sheriff did this and 
made his return, because the presumption is that the court 
would not grant the order to sell until the law had been com- 
plied with. At common law, such return of the sheriff was 
conclusive, but by our Code it may be traversed and set 
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aside: Code, section 3340. But how and where traversed 
and set aside? Under the recent rulings of this court, it 
must be done not only in the court where rendered, but it 
must be done by traverse of the return, to which traverse the 
sheriff must be a party: See Maund vs. Keating, 55 Georgia 
Reports, 396, and Lamb vs. Dozier, [bid., 677. 

In my judgment, the concurring opinion of Judge McCay, 
in Davie vs. McDaniel, on page 208 of 47 Georgia Reports, 
embodies the whole law in few words, “multum in parvo.” 
Those words are these: “The rules prescribed by the statute 
regulating the mode of doing business by the courts of ordi- 
nary ought always to be conformed to; and if they be not 
conformed to, the judgments are irregular, but they are not for 
that reason void. An irregular judgment cannot be attacked 
for that reason before another tribunal ; to justify such an at- 
tack, the judgment must be void.” To attack this judgment 
in the case at bar, I think, for the foregoing reasons, it was 
necessary to move in the court of ordinary, as the defendant in 
error did, and as the ejectment would be tried before his 
motion on appeal could be heard to set aside the judgment, I 
think the bill and injunction necessary, and that the judg- 
ment sustaining the bill and granting the injunction should ' 
have been affirmed: See Stell vs. Glass, 1 Kelly, 486 ; Clem- 
ents vs. Henderson, 4 Georgia Reports, 148; McDade vs. 
Burch, 7 Ibid., 559; Tucker vs. Harris, 13 Ibid., 1, (page 
16 particularly ;) also, 14 Ibid., 27; 24 Ibid., 245; 15 
Jbid., 346; 3 Kelly, 110; 30 Georgia Reports, 961; 50 
Ibid., 231; 14 Ibid., 325, and dissenting opinion of McCay, 
judge, in Fischesser vs. Thompson, 45 Ibid., 459. 


GEORGE W. McCuure_E et al., plaintiffs in error, vs. JAMES 
M. Sir, governor, defendant in error. 

1, When the contents of pleadings are recited in the bill of exceptions dif- 

ferently from what they actually are in the pleadings themselves, as copied 


out at full length in the record, such recitals will be disregarded, and the 
record will be deemed correct. 
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2. The sheriff, after making an arrest under a bench warrant for misdemean- 
or, having taken bail, approved the bond, and discharged the prisoner, 
has no power subsequently, although he has not returned the bond to the 
clerk’s office, to stipulate with the sureties, for their protection, to add other 
sureties to the bond; and his failure to comply with such an undertaking 
is no bar to a judgment of forfeiture in behalf of the state. 


Practice in the Superior Court. Bill of exceptions. Crim- 
inal law. Bond. Bail. Sheriff. Before Judge Knicur. 
Union Superior Court. May Term, 1875. 


Reported in the opinion. 

THomas F. Greer, for plaintiffs in error. 

C. D. PHI.vtps, solicitor general, for the state. 
BLECKLEY, Judge. 


1. The complaint is that a plea was stricken. The con- 
tents of the plea are misrecited in the bill of exceptions, and 
it was upon the misrecitals that counsel for plaintiffs in error 
seemed to rely, chiefly, in his argument before this court. The 
sole authority to which he referred was 6 Georgia Reports, 
202, which relates to incomplete bonds, or bonds not finally 
and unconditionally delivered. That authority might be per- 
tinent if the plea in the present case was what the bill of ex- 
ceptions represents it to be; but it is not. The plea, as set 
out at full length in the transcript of the record, ought to 
govern and will govern, and it alone will be looked to. The 
copy there found is to be deemed complete and correct. It is 
not the office of the bill of exceptions to give either a copy 
or a summary of the pleadings, and when it professes to do 
either, it is subject to be checked, or even wholly contradicted, 
by the record: 44 Georgia Reports, 620. 

2. The bond shows on its face that an arrest had been 
made under a bench warrant for the offense of adultery, and 
that the obligation of the bail (plaintiffs in error) was that 
their principal should appear at the court and not depart 
without leave of the court. On scire facias brought to en- 
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force the bond, they pleaded, not that it was incomplete, 
or that it had never been delivered, or that it was not their 
act or deed, or that the condition had been performed, but 
that they signed it with the understanding that it was to be 
void if the principal appeared next day; that he did so ap- 
pear and desired them not to lift the bond but to continue 
to stand, promising that he would get other signatures to it; 
that they agreed the bond might remain theirs provided this 
promise were complied with; that the sheriff, who then had 
the bond in his possession, said he had authority to sign the 
names of other good sureties, (specifying them) and would do 
so, and that plaintiffs in error might go home and all should 
be right; and that, relying upon these promises, and fully 
believing that the sheriff would see them complied with be- 
fore returning the bond into court, they, the plaintiffs in 
error, agreed that the bond might remain theirs. This is 
the substance of the plea, which, on motion of the state’s 
counsel, was stricken as not presenting any legal defense in 
behalf of the bail. 

The sheriff was competent to take the bond and admit his 
prisoner to bail: Code, section 4727. He had authority to 
approve the sureties, and the bond ‘shows on its face that he 
did approvethem. It is plainly inferable from the plea that 
this bond was made complete in every particular, and that the 
prisoner was discharged under it and appeared under it on 
the next day. The law gives the sheriff no power over such 
a bond after he has taken and approved it, and after he has 
discharged the prisoner in consequence thereof, except to re- 
turn it to the court or into the clerk’s office. He was no longer 
the agent of the state for any other purpose. The bail could 
not extinguish or modify their liability except by surrender- 
ing their principal, and this they neither did nor attempted. 
They chose to retain him in their friendly custody. Instead 
of performing the stipulations of their written contract, they 
trusted to their principal and to the sheriff to add new parties. 
In this undertaking the sheriff acted outside of his official 
functions ; and if he became the agent of any body, it was of 

VOL, LVI, 29. 
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the plaintiffs in error themselves. They trusted him, and if 
he has injured them by proving unfaithful, they must look to 
him for redress. For myself, I am confident that so far from 
the public being bound by the sheriff’s promise to strengthen 
the bond, it would have been a clear violation of his official 
duty to have suffered any change made in the bond or in the 
parties. It was the state’s document and not his. After it 
once became complete as a contract, he had no right to tamper 
with it. 

The judge below was right in striking the plea, and his 
judgment is affirmed. 


SARAH CAUNDERS, administratrix, plaintiff in error, vs. 
JAMES W. BELL, executor, defendant in error. 


Where, at an administrator’s sale, property is bid off and the bidder refuses 
to take it, and the administrator elects to resell and proceed against the 
first purchaser for the deficiency arising from such sale, he must resell the 
property as soon as practicable, and if he delay, without the consent of the 
bidder, for twelve months, on the ground of stringency of the times, such 
delay will forfeit his right to recover, and a non-suit will be properly 
awarded. 


Administrators and executors. Sales. Before Judge CLARK. 
Webster Superior Court. September Term, 1874. 


Reported in the opinion. 

B.S. Worriti; J. L. WrBerty, for plaintiff in error. 
W. A. Hawkins, for defendant. 

JACKSON, Judge. 


The administratrix offered for sale certain lands. Bell, the 
defendant, bid them off at a certain price, and afterwards, for 
reasons not necessary in this opinion to be considered, de- 
clined to take them. The land was offered again for sale 
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twelve months after the first sale and first bid without the 
assent of Bell, and knocked off at a certain other price con- 
siderably less than Bell’s bid at the first sale, and suit was 
brought against Bell for the difference. After the plaintiff’s 
proof the court awarded a non-suit, among other reasons, be- 
cause the administratrix, without the consent of the defendant, 
had not put up the land for resale until twelve months had 
elapsed from the time of the first sale. The excuse offered 
by the administratrix was the stringency of the money market 
and hardness of the times. 

We think that the court properly granted the non-suit. 
The land should have been offered for sale again as soon as 
practicable. Any unreasonable delay, without the assent of 
the bidder, would put it in the power of the estate to specu- 
late upon the bidder by selecting such time to resell as would 
be to the interest of the estate and adverse to that of the bid- 
der. The right of recovery turns on the loss to the estate by 
reason of the failure of the bidder to comply with his con- 
tract, and that loss must be ascertained by the resale as soon 
as it can be reasonably done. If the bidder, on the day of 
sale, refuses to comply before the crowd disperses and the 
hours of sale terminate, that day is the proper time to resell; 
if that cannot be done, just so soon as the property can be re- 
advertised after notice of refusal to comply with the terms of 
sale. But whenever the administratrix takes the whole ar- 
rangement out of the co-operation of the bidder, and puts off 
the sale, for reasons that she alone judges to be sufficient, to a 
period of twelve months, she forfeits all right of recovery for 
the difference between the two bids, It will be seen that the 
statute gives her the option to sue at once for the whole bi, 
tendering compliance on her part, or to resell, and sue for the 
difference. When she elects the latter course, as in this case 
she has done, she must resell as soon as practicable: Code, 
section 3655. This view of the law controls this case and 
makes it unnecessary to consider the other points made in the 
record. 

Judgment affirmed. 
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JunieT McDaniEL, plaintiff in error, vs. Marton C. Ep- 
WARDS, defendant in error. 


1, After asale of land for distribution by an executor, under an order of the 
court of ordinary, it stands discharged of prior judgment liens against one 
of the legatees, whose interest therein, under the will, was one equal undi- 
vided share with several other legatees, 

2. A mere general objection to testimony will not be considered in the su- 
preme court, no ground of objection being stated in the record or in the bill 
of exceptions: 47 Georgia Reports, 99. 


Administrators and executors. Judgments. Practice in 
the Supreme Court. Evidence. Before Judge CRAwForpD. 
Muscogee Superior Court. November Term, 1875. 


Reported in the opinion. 
L. T. Downrne, for plaintiff in error. 


LitrLe & CRAWFORD, by brief, for defendant. 


BLECKLEY, Judge. 


A will was made in 1841, directing that property, real and 
personal, be kept together in the possession of testator’s wife 
during her life or widowhood, then to be equally divided be- 
tween his ten children, one of whom was John W. Edwards. 
The testator died in the same year. His wife died in 1869, 
at which time some personal property and a tract of land cov- 
ered by the will remained undivided and unadministered. No 
‘debts were then outstanding, and the legatees were of full 
age. Some of them had died leaving minor children. In 
1870, John W. Edwards, as executor, sold the land under an 
order from the court of ordinary, for distribution. It was 
purchased by the present claimant, and the executor conveyed 
it to him by deed and gave him possession. There was, at 
that time, a judgment against John W. Edwards, not as exe- 
cutor, but individually, in favor of the plaintiff, Juliet Mc- 
Daniel, which was rendered in 1868. Execution founded 
thereon was levied, in March, 1874, upon an undivided one- 
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eighth interest in the land, as the property of John W. Ed- 
wards. A claim was interposed, and on the trial, the jury, 
under the evidence and charge of the court, fotind in favor of 
the claimant. 

1, The main question argued before us, was whether the sale 
and conveyance by the executor discharged the land from any 
lien the judgment may have had upon his interest in it as 
legatee. No case heretofore decided by this court covers this 
precise question. It has been held that a sale to pay debts, ~ 
by the representative of.an estate, divests the lien of judg- 
ments rendered against the decedent in his lifetime: 45 Geor- 
gia Reports, 585; 46 Ibid., 389; 49 Ibid., 274. Whether‘a 
sale for distribution only would have a like effect is yet open. 
Even delivery to the heir in the course of administration, 
places land beyond the reach of a judgment subsequently ren- 
dered against the administrator upon a debt of the intestate, 
unless there be equitable facts on which the creditor may pro- 
ceed: Jones vs. Parker, 55 Georgia Reports,11. In Wil- 
kinson & Wilson vs. Chew, 54 Georgia Reports, 603, the 
creditor of an heir or legatee whose reversionary or remain- 
der interest in the particular property is clearly defined, was 
said to be entitled to proceed by levy and sale pending the 
life estate. In Clarke vs. Harker, 48 Georgia Reports, 596, 
the executor was allowed to claim, and thus prevent interfer- 
ence by judgment creditors of certain of the legatees, with 
regular administration. The opinion of the court in this last 
case presents some of the difficulties in the way of subjecting 
to levy and sale shares in detached parts of undivided estates. 
Doubtless further judicial elaboration, or some legislative act, 
will be requisite to give full development and consistency to 
the law of this subject. It might not be easy to tell, with ab- 
solute certainty, whether before the executor sold in the pres- 
ent case, his interest in this particular land as legatee was so 
clearly defined as to make it the subject of ordinary levy. If 
the land had been all the property that was unad ministered. and 
there was no inequality among the legatees in the prior distri- 
bution, then there would seem to be no obstacle to treating him 
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as a mere co-tenant with the other legatees, and in selling his 
interest accordingly. But here the executor had administered 
the land before the levy. For that purpose he was the agent 
of the law. He administered under a judgment of the court 
of ordinary, the court clothed by law with jurisdiction over 
estates, testate and intestate. The purchaser bought the land as 
the property of the testator, against whom there was no judg- 
ment, not as the property of the legatee, the judgment debtor. 
The title of the purchaser, therefore, goes back behind the 
lien of this judgment and cuts it off. Such, we think, is the 
better view of the matter, and we so adjudge: Code, sections 
2246, 2483; 27 Georgia Reports, 125. 

2. The objection to the evidence is too general for us to 
deal with. The motion for new trial discloses no ground of 
objection, nor does the bill of exceptions or any other part of 
the record: 47 Georgia Reports, 99. It was not insisted in 
the argument before us that the judge charged the jury in a 
way to encroach on their functions, nor was attention called 
to any defect in the executor’s deed. 

Judgment affirmed. 


JAMES K. P. Keaton, plaintiff in error, vs. N. & A. F. 
Tirt, defendants in error. 


1. Where the proprietor of a farm vests in an assignee, for value, the right to 
let a farm and collect the rent arising out of said farm, and such assignee 
does let the same to a tenant under him: 

ffe/d, that such an assignee may distrain for the rent. 

2. Where part of property levied on is subject and part not subject under the 
facts, the judgment will be reversed and a new trial granted, unless the 
levy is dismissed in respect to that not subject. 


Landlord and tenant. Distress warrant. Practice in the 
Supreme Court. Before Judge HALL. Dougherty Superior 
Court. October Term, 1878. 


Reported in the opinion. 
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Srrozer & Smita; W. F. Jones, for plaintiff in error. 


D. H. Pore, for defendants. 


JACKSON, Judge. 


The Messrs. Tift sued out a distress warrant against Bil- 
lingslea, and levied it upon a crib of corn containing some 
one hundred and nineteen bushels and nine hundred bushels 
of cotton seed. Keaton claimed the property levied on.. 
Keaton had rented the land to Billingslea for the year 1874 
and preceding years. Subsequently Keaton and the Tifts, 
between whom there had been some business transactions, 
settled their differences, and this land rented to Billingslea 
was turned over to the Tifts to control and collect the rent 
thereof for the year 1874, and to have an interest therein for 
1875. The Tifts re-rented to Billingslea for 1874 at twelve 
bales of cotton for rent and the replacement of corn used by 
the tenant. When Keaton first rented to Billingslea, Bil- 
lingslea was to return to him, Keaton, nine hundred bushels 
of cotton seed and three hundred bushels of corn which was 
on the place when he first rented in 1867. At the close of 
1874 Keaton took possession of the place. Billingslea turned 
over to him the nine hundred bushels of cotton seed delivered 
and a crib of three hundred bushels of corn. ‘The one hun- 
dred and nineteen bushels of corn levied on was not so turned 
over to him, but was claimed also by him. 

The jury found all subject, the one hundred and nineteen 
bushels of corn and the cotton seed. 

A new trial was moved for on two grounds: First, because 
the Tifts were not landlords, and could not distrain; and 
second, because Keaton had the superior right to the prop- 
erty, as it was returned to him as landlord pursuant to his 
first contract of rent. 

1. We think the Tifts were, by the contract with Kea- 
ton and their subsequent renting the place with his assent, 
entitled to distrain. They became the landlords. It does 





448 SUPREME COURT OF GEORGIA. 


Wayne e¢ a/. vs. The Mayor, etc., of Savannah. 


not lie in Keaton’s mouth to deny it. He made them so by 
his contract for value with them. Billingslea does not dispute 
it. If he did, he, too, would be estopped, for he rented from 
them. .. 

2. We think that the one hundred and nineteen bushels 
of corn was subject to the distress warrant. It had not been 
delivered to Keaton when levied on. This one hundred and 
nineteen bushels, as it was not delivered to Keaton, seems 
to have been left by Billingslea for the Tifts. At all events, 
it was subject totheir claim. In regard to the cotton seed, we, 
think otherwise. It was turned over to Keaton in compliance 
with Billingslea’s contract with him for previous rent. The 
Tifts had got their twelve bales of cotton and their corn, 
and we think the right to the cotton seed was in Keaton. 
Therefore we reverse the judgment and grant a new trial, un- 
less the plaintiff will dismiss his levy on the cotton seed ; in 
which event we affirm the judgment. 


Henry C. WAYNE, administrator, e¢ al., plaintiffs in error, 
vs. THE Mayor AND ALDERMEN OF THE City OF Sa- 
VANNAH, defendants in error. 


1, As matter of public policy, founded on the exigencies of government, 
municipal corporations must have present command of their current reve- 
nues, Property holders who have paid, whether voluntarily or by coercion, 
illegal taxes in former years, have no right to set off (by injunction or oth- 
erwise) such payments against executions issued for the taxes of later years. 

2. The remedy of injunction to restrain the collection of municipal taxes 
upon real estate, regularly assessed in pursuance of general ordinances to 
raise revenue for the current wants of the city, which ordinances are at- 
tacked for the sole reason that they do not burden all taxable property alike, 
is subject to the sound discretion of the chancellor; and where he has ex- 
ercised his discretion by refusing the injunction, and the grounds of his 
judgment have a direct bearing upon nearly the entire mass of property 
over which the taxing power is exercised, and involve, therefore, the whole 
system of municipal finance, this court will not, for any reason, disturb so 
wise and conservative an administration of the injunction law. 
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Municipal corporations. Taxes. Injunction. Before Judge 
Tompkins. Chatham County. At Chambers. February 
5th 1875. 


In November, 1875, Wayne, as administrator upon the es- 
tate of Ferrill, and others owning real estate in the city of 
Savannah, filed their bill against the mayor and aldermen of 
such city, making, in brief, the following case : 

Their real estate has been assessed for taxation by said cor- 
poration for the years 1874 and 1875, at the rate of two and a 
quarter per cent. per annum. For the years 1870 and 1871, 
they were assessed and taxed upon said property one and three- 
quarters per cent., and for the years 1872 and 1873, at the 
rate of two per cent. These taxes were paid to the extent 
set forth in schedule annexed to the bill, immaterial here. 
The payment of this money was coerced from them under the 
powers vested in the defendant to fine and to issue executions, 
etc. For the purpose of enforcing payment of the taxes as- 
sessed for the years 1874 and 1875, the defendants have issued 
executions, had them levied, and have caused complainants’ 
property to be advertised for sale. 

Complainants submit that all of the aforesaid taxes from 
the year 1870 to the year 1875, inclusive, are unconstitutional 
in this: that in the year 1870 complainants’ real estate was 
taxed one and three-fourths per cent., while stocks, bonds, 
moneyed capital, etc., were taxed only one-fourth of one per 
cent., and in like manner discriminations were made during 
the following years, and are now made in the tax ordinance 
of 1875, against real estate in said city, in favor of stocks, 
bonds, moneyed capital, etc. 

They further submit that the tax ordinances for the years 
1874 and 1875 are illegal for the further reason, that while 
every one owning household and kitchen furniture over the 
value of $300 00, is taxed upon said furniture, yet those own- 
ing less than $300 00 are exempted, thereby decreasing the 
amount of taxable property in said city, and thus increasing 
the rate of taxation on their real estate. 
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They further submit that the tax assessed for the year 1875 
is illegal is this: that stocks, bonds, ete., of the value of mil- 
lions of dollars are exempted from taxation, not in the exer- 
cise of a sound discretion, but for the purpose of discrimina- 
ting in favor of personal property. against real estate. 

They further submit that the taxes assessed for the years 
1874 and 1875, and previous years, are unconstitutional and 
void in this: that while the real estate of complainants is 
taxed from one and three-fourths to two and one-fourth per 
cent, per annum, real estate to the value of millions of dol- 
lars is unlawfully exempted from taxation of any character. 

This last position is sought to be maintained by a history 
of what are known as the “ground rent lots,” immaterial 
here in view of the decision. 

Complainants pray that an account may be taken of the 
amount of illegal taxes coerced, exacted and received from 
them from the year 1870 to the filing of the bill; that such 
illegal collections may be applied to the payment of any legal 
taxes now assessed, or hereafter to be assessed against com- 
plainants until exhausted; that if the defendants decline to 
apply the same in that way, then that they be decreed to pay 
them over to complainants; that the defendants be enjoined 
from further proceeding with the aforesaid tax executions; 
that said defendants be enjoined from assessing taxes against 
complainants’ property, unless they shall assess and tax the 
said stock, bonds, capital, furniture and ground rent lots at 
the same rate of taxation. They also pray discovery and the 
writ of subpoena. 

The defendants demurred and answered. The grounds of 
demurrer were as follows: 

Ist. Want of equity in the bill as a whole. 

2d. Multifariousness. i 

3d. To that part of the bill which sought to recover the 
taxes paid for 1870-12-83, for want of equity. 

4th. To so much of the same part of the bill as related to 
payments made more than four years before the filing of the 


bill. 
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The answer, under the defendants’ corporate seal, consisted, 
in substance, of three parts : 

Ist. Referring to the organic law from which the city de- 
rived its power to tax, and attaching a copy of the ordinance 
for 1875, it insisted that the ordinance was not in conflict 
with the constitutional rule of uniformity in ad valorem 
taxes upon property taxed ; and that in the matter of exemp- 
tions the discretion exercised was in accordance with the law 
and not subject to the control of the judiciary. 

2d. It admitted that the ordinance for 1874 was in conflict 
with the constitutional rule, in requiring a tax of two and a 
quarter per centum for real property, and only one-fourth of 
one per centum for certain other kinds of property ; but de- 
clared that the executions against the complainants for the 
taxes for that year were proceeding only for the amount of 
one-fourth of one per centum of the value of the real proper- 
ty of the complainants. 

3d. It admitted that the ordinances for 1870-’1~2~3 had 
been in conflict with the constitutioual rule; but, explaining 
the history of the system of taxation in the city as above set 
forth, insisted that all the taxes collected for those years had 
been expended as fast as received in carrying on the munici- 
pal government, which could not be supported without taxes 
at some rate and upon some system, and that it would be op- 
pressive to the corporation which had collected, and to the 
people generally who had paid the taxes for those years in 
good faith for that purpose, to require them to be refunded 
now; and that all such taxes paid by the complainants had 
been paid by them voluntarily, with full knowledge or oppor- 
tunity to know the law, and without any artifice or deception 
on the part of the defendants to induce them to pay, and that 
the complainants had the same means then as now of discov- 
ering the alleged illegality, and the same remedies at law and 
in equity. 

Upon the application for injunction and the demurrer, the 
argument was heard upon two different days with an interval 
of a week. On the second day, the complainants filed an 
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unverified amendment to their bill, in which they made two 
new allegations—one that the defendants knew continuously 
from 1870 that the tax ordinances were illegal; the other, 
that it had used artifice in submitting to an injunction to re- 
strain the collection of a tax, and inducing the persons ob- 
taining such injunction to withhold from the public the fact 
of such submission. 

The chancellor, on the 5th of February, 1876, ordered that 
the demurrer be wholly sustained, and the injunction wholly 
refused, as to all of the said bill except that part which prays 
for the writ of injunction to restrain the defendants from pro- 
ceeding to collect the taxes assessed on the real estate of the 
complainants for the year 1874; and as to that part of the said 
bill so excepted, it is ordered that the writ of injunction do 
issue to restrain the defendants from proceeding to collect any 
more of the taxes required for the real property of the com- 
plainants for the year 1874, than will be equal to one-fourth 
of one per centum of the assessed value of the property, and 
that the demurrer to that part of the said bill be sustained 
only to the extent thus indicated. 

To this judgment complainants excepted. 


R. R. Ricwarps, for plaintiffs in error. 
WituiaM S. BasInGEr, for defendants. 


BLECKLEY, Judge. 


This case was brought up under the statute which provides 
for the expeditious review of orders granting or refusing in- 
junction. The decision complained of was made whilst the 
present term of this court was in progress. The ultimate 
question for us, on this writ of error, is, whether the judge 
abused his discretion in denying a more comprehensive in- 
junction than the one he granted. We hold, for the reasons 
indicated in the head-notes, that hedid not. Should the com- 
plainants think proper to bring their bill to a final hearing 
in the court below, it may then be necessary to go deeper into 
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some or all of the grave questions which underlie their attack 
upon the revenue system of the city; but it would be prema- 
ture to do so now. 

Judgment affirmed. 


Harpin & BLAKEMAN, plaintiffs in error, vs. ALEXANDER 
B. Hanna, defendant in error. 


This court will not control the discretion of the presiding judge in granting a 
new trial on the ground that the verdict is decidedly against the weight of 
the evidence, especially when the motion is fortified by many affidavits to 
newly discovered evidence, although that evidence be somewhat cumula- 
tive, and though some of it tends to contradict and impeach one of the 
plaintiffs who testified in the case, when the defendant made affidavit that 
the plaintiffs surprised him by denying the contract set up in his equitable 
plea, alleging that said plaintiffs had often admitted its truth to him, and he 
was not, in consequence of such admission, prepared to impeach him on 
the trial, 


New trial. Before Judge McCutcHen. Dade Superior 
Court. September Term, 1875. 


Reported in the opinion. 
Dasyey & FoucueE; R. H. Tatum, for plaintiffs in error. 


E. D. Granam; J. E. Soumate; Joun G. HAte, for 
defendant. 


JACKSON, Judge. 


This was a suit brought by the plaintiffs against the de- 
fendant to recover $6,960 00. The declaration contained two 
counts—one sets out the items of the account for building a 
hotel at Sulphur Springs, DeKalb county, Alabama; the 
other was on a written contract which specified in what man- 
ner the work should be done, the number of rooms, halls, 
etc.; the time when to be completed, and in what way pay- 
ment was to be made, particularly that it was to be made in 


. 
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part in a tract of land in Dade county, Georgia, at the price 
of $5,000 00. ‘To this action the defendant pleaded, among 
other things, an equitable plea to the effect that plaintiffs 
could not carry on or complete the work on the hotel for the 
want of funds; that in consequence thereof, at their special 
request, he indorsed their paper for some $2,000 00 at the 
City National Bank, Chattanooga, Tennessee; that these notes 
were protested for non-payment, and are still unpaid; that it 
was agreed between plaintiffs and himself that defendant 
should retain the title to the Dade county land until this pa- 
per, which he had indorsed, was paid by the plaintiffs, and 
he saved harmless from this indorsement. On the trial, 
plaintiffs read to the jury the written contract, and proved 
the completion of the work, and the acceptance of the hotel 
by the defendant; and though the building was not comple- 
ted at the time specified in the contract, that that matter was 
settled by the rents of the Dade place for 1874; that they 
had demanded title to the Dade lands, which defendant had 
refused to make. The defendant testified to the parol agree- 
ment, the plaintiffs denied it; and there was other evidence 
pro and con in relation to this parol agreement. The jury 
returned a verdict of $5,090 00 against defendant, with a stay 
of the execution for as much thereof as was necessary to protect 
defendant against his indorsement of plaintiffs’ paper at the 
bank at Chattanooga until plaintiffs should pay it. The de- 
fendant moved for a new trial on the grounds that the verdict 
was against the law and the weight of the evidence, and on 
account of newly discovered evidence. The court granted the 
new trial, and the plaintiffs excepted, and brought the case 
here, and assigned for error the grant of the new trial. 

This court has repeatedly ruled that it will interfere with 
great reluctance in the grant of a new trial by the court be- 
low, and will never do so except in extreme cases, when that 
court has grossly abused the discretion with which the law 
invests him: 49 Georgia Reports, 120, 588, and many others. 
In looking over this voluminous record and examining the 
evidence, we cannot say that the court below has abused his 
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discretion, or that this is, in any sense, an extreme case. On 
the contrary, we think that the weight of the evidence, as the 
case stood on the hearing before the jury, was with the de- 
fendant and against the verdict; but if there was any doubt 
on the subject, we think the numerous affidavits to the point 
of newly discovered testimony remove that doubt. The de- 
position of the cashier of the bank is proof positive of the 
truth of the parol agreement alleged in the equitable plea of 
the defendant, and we think it demonstrates a very substan- 
tial fact and is not wholly cumulative, while the affidavits of 
several witnesses swearing to the fact that Hardin, one of the 
plaintiffs, said to them that the parol agreement had been 
made, justify the surprise of the defendant at his denial of 
this agreement on the trial. Looking at the evidence before 
the jury, in connection with these depositions on the motion 
for a new trial, an impartial mind is forced to the conclusion 
that the equitable plea of the defendant rests on truth and 
should be sustained. The argument for the plaintiffs before 
us is that the defendant is not injured by the verdict, because 
there is a stay of execution in respect to the amount of the 
notes he indorsed for plaintiffs until they pay those notes; 
but it must be borne in mind that interest is accumulating 
every day on this protested paper, that the inability of plain- 
tiffs to pay it shows their precarious, and perhaps insolvent, 
pecuniary condition, and defendant may lose by them at last 
on this protested paper. It must be remembered, too, that 
by the contract payment for building the hotel was to be in 
the Dade county land, in part, and that land was to be taken 
at the agreed price of $5,000 00. The facts show that this 
land has depreciated in value and is not now worth that sum. 
There is a great difference between paying a debt in property 
and paying it in money, and if the property has depreciated 
the difference is still greater. It cannot be said in reply that 
defendant refused to make title to this land to plaintiffs and 
therefore has nobody to blame but himself. He refused to 
make the title because he was to hold it as collateral security 
until plaintiffs paid the notes which he had indorsed. They 
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have not paid those notes and have no right to demand title 
to the land until they do so. The whole equity of this case 
depends therefore on the truth or falsity of defendant’s equi- 
table plea: if false, of course the verdict does not hurt him; 
but if true, he is greatly wronged thereby. The testimony 
before the jury tends to establish its: truth, the newly discov- 
ered evidence would seem to put it beyond cavil, and we 
therefore agree with the court below in granting him another 
trial on all the testimony. No permanent harm can result to 
the plaintiffs if their case be grounded on the truth; if not, 
they ought to fail. 
Judgment affirmed. 


JAMES H. TurRNeER, plaintiff in error, vs. Jesse W. Car- 
ROLL, defendant in error. 


When a judgment refusing a new trial is reversed by the supreme court, the 
plaintiff in error, as soon as the vemittitur is returned to the court below, is 
entitled to a judgment for costs incurred in the supreme court: Code, sec- 
tion 4290. And this right is not affected by instructions contained in the 
judgment of reversal, to the effect that a new trial will still be refused if the de- 
fendant in error will consent to certain terms, although he does consent to 
the prescribed terms at the time the rem¢titur is entered, 


Costs. Judgments. Practice in the Supreme Court. Be- 
fore Judge HALL. Rockdale Superior Court. October Term, 
1875. 


A remittitur from the supreme court, in the case of Carroll 
vs. Turner, reversing the judgment of the court below refusing 
a new trial, but directing that such new trial should still be 
refused if the defendant in error complied with certain condi- 
tions, was made the judgment of the superior court by an 
order reciting that the defendant in error had accepted the 
terms stated. Counsel for plaintiff in error in that case moved 
for judgment for costs incurred in the supreme court. The 
motion was allowed and the defendant excepted. 
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A.C. McCatua, by CLark & Pace, for plaintiff in error. 
A. C. PERRY, for defendant. 


BLECKLEY, Judge. 


On writ of error, this court reversed a judgment refusing a 
new trial, but added instructions to the court below to refuse 
the new trial still, if the defendant in error would consent to 
certain prescribed terms. When the remittitur was entered 
in that court he accepted the terms. The court, nevertheless, 
permitted the plaintiff in error to take judgment for the costs 
incurred in this court. ‘ 

The Code, section 4290, applies to all judgments of re- 
versal. In this case there was such a judgment in express 
terms. The court below had refused a new trial uncondi- 
tionally. The unconditional refusal was reversed, and a con- 
ditional refusal substituted by instructions. Acceptance of 
the prescribed terms did not change the reversal into an af- 
firmance. The defendant in error lost his case here; the 
judgment rendered in his favor below was found to be erron- 
eous, and to purge it of error, his adversary had to incur the 
costs now in controversy. He was entitled to get them back. 

Judgment affirmed. 


Tuomas J. WooLFoLk, plaintiff in error, vs. THE Macon 
AND AvuGustTa RAILROAD CoMPANy, defendant in error. 


1. Though in all cases where stock is killed by a railroad, even in a pasture 
which encloses the road, the presumption of negligence is against the com- 
pany, and the burden is upon the company to show the absence of negli- 
gence and that the accident was unavoidable; yet, when evidence on 
that subject is before the jury, and the law has been correctly given in 
charge, and the jury has found for the company, this court will not con- 
trol the discretion of the judge who presided in the court below in refusing 
to set aside the verdict and grant a new trial. 

VOL. LVI. 30. 
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2. When the plaintiff in error does not furnish in the record the entire charge 
of the court below, this court will presume that the circuit court charged 
correctly, if the contrary be not manifest from the portions of the charge 
given and excepted to, 

. A request to charge to the effect “that the failure to keep the right of way 
clear of bushes is negligence on the part of the road and its employees, 
and if the cow was killed by the failure to see her on account of the bushes, 
you should find for the plaintiff,” was properly refused; because if such 
charge had been given, it would have taken the question of negligence 
from the jury, and left it entirely to the court; “negligence is a question 
for the jury; the judge has no right to determine what constitutes negli- 
gence:” 34 Georgia Reports, 330. 


Railroads. Charge of Court. Practice in the Supreme 
Court. Before Judge BartLett. Jones Superior Court. 
October Term, 1875. 


Reported in the opinion. 


HaRDEMAN & JOHNSON, by WALTER M. Jackson, for 
plaintiff in error. 


WuittLte & Gustin, by C. L. Barrett, for defend- 
ant. 


JACKSON, Judge. 


This was an appeal from the justice’s court to the superior 
court of the county of Jones, on the question of the liability of 
the railroad company for killing a cow belonging to the plain- 
tiff. 

It appears from the record that the plaintiff had four or 
five hundred acres of land enclosed by fence, lying on both 
sides of the railroad; that where the fence crossed the road 
cattle gaps were constructed; that this land was used as a pas- 
ture at the time the cow was killed, and that she was killed 
within the enclosed pasture. It also appeared that some bushes 
were left standing within the right of way of the company, 
contrary to a regulation thereof, and it was attempted to be 
proved that the engineer failed to see the cow on account of 
the bushes. It was also in evidence that-a public crossing 
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was on the road outside of this pasture, within a short dis- 
tance thereof, and that the defendant’s engineer failed to blow 
the whistle and check his train on approaching the crossing, 
and that the cow was killed some sixty feet from the crossing, 
within the enclosed field used as a pasture. 

The jury, under the charge of the court, found for the de- 
fendant, the engineer having sworn that he could not see the 
cow; that he was using all diligence; that the killing was 
unavoidable; that he could not have seen her on account of 
the fense, even if the bushes had been out of the way. 

The plaintiff moved for a new trial on the ground that the 
court erred in refusing to charge that “the failure to keep the 
right of way clear of bushes is negligence on the part of said 
road and its employees, and you should find for the plaintiff, 
if the cow was killed by the failure to see her on account of 
the bushes ;” and on the further ground that the verdict was 
against the law and the evidence. ‘The court refused the new 
trial, and this is the error assigned. 

We think that the court properly refused the request. It 
would have made the court say to the jury what was negli- 
gence, and would have commanded the jury, thereupon, to find 
for the plaintiff. The question of negligence is for the jury, 
exclusively for the jury; had this charge been given, it would 
have been taken from them and been controlled exclusively 
by the court. This court has often held that this question of 
negligence is for the jury alone. It is enough to refer to the 
case of Wright vs. the Georgia Railroad and Banking Com- 
pany, where the fact proven was that an axle of the car was 
too short. It was held incompetent for the court to tell the 
jury, even that that fact constituted such negligence as to re- 
quire a verdict for the plaintiff: 34 Georgia Reports, 330. It 
would have been improper, therefore, to give this request as 
written. 

The charge of the court, as excepted to, submits the ques- 
tion of negligence to the jury, telling them that the burden 
is on the railroad company to show its absence and to show 
that the accident was unavoidable. Even if the cow had not 
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been killed in the pasture, crossing the road as the enclosed 
field did, we think that this gives the law substantially to the 
jury. Besides, the presumption is that the court supplied all 
omissions, if the whole charge be not set out in the record, so 
as to show affirmatively that the court erred in leaving out 
some important principle of law. As far as it is set out, the 
charge and refusal to charge appear to us correct ; and we pre- 
sume that the court charged that the presumption in respect 
to negligence was against the road, and that the jury might 
consider all the facts and circumstances in respect to the al- 
leged negligence and find as they believed the truth to be. 
Assuming that the Jaw was so given to the jury, we have of- 
ten ruled that this court will not control the discretion of the 
circuit judge in refusing to grant a new trial when there is 
enough testimony to sustain the verdict, and where there is no 
error in the charge. 

In respect to the complaint about the application of the case 
of the Macon and Augusta Railroad Company vs. Vaughn, 
48 Georgia Reports, 464, to this case, we remark that it does 
not appear that the motion for a new trial was based thereon ; 
but if it had been, with proper qualifications, we think the 
law there decided is applicable to this case. It is true that 
in that case there was no evidence at all of negligence; in this 
there is some; but in both cases the animal was killed in a 
pasture enclosed on both sides of the railroad; and as we have 
presumed that the court charged correctly when the contrary 
does not appear, and as the jury have found no negligence on 
the part of the company in this case, the two cases, with that 
finding, are exactly alike. We must, therefore, affirm the 
judgment. 

Judgment affirmed. 





ATLANTA, JANUARY TERM, 1876. 461 


Edmondson vs. Leach. 


JoHN L. EpmMonpson, plaintiff in error, vs. THomas LEAcH, 
trustee, defendant in error. 


1. An estate forfeited by breach of condition subsequent, is not revested in 
the grantor until after entry or action brought by him or his heirs. 

2. Before such entry or action, the land is not subject to levy and sale as the 
grantor’s property, under a judgment later than the conveyance: 8 Black- 
ford, 138. 

3. In a claim case, the plaintiff did not show the property subject, Arima fa- 
cie, by producing a deed from the defendant, dated prior to the judgment, 
conveying the land to trustees and their successors forever, “ in trust that 
they erect and build a house or place of worship for the use of the mem- 
bers of the Methodist Episcopal Church, South, in the United States of 
America,” and by proving that the premises, while held under the deed, 
were built upon and occupied as’a methodist camp-ground, and that, pre- 
vious to the levy, and five years previous to the trial, the methodists of the 
county concluded to discontinue the use, removed some of the erections, 
left the land vacant, appointed an agent to sell it, who, however did not 
sell it, and that it has remained vacant ever since. The plaintiff’s case was 
not made out although the claimant was not one of the trustees, and so far 
as appeared, did not represent the church or the church members, or claim 
for their benefit. 


Estates. Condition. Levy and sale. Claim. Before 
Judge McCutcHEN. Murray Superior Court. August Ad- 
journed Term, 1875. | . 


Reported in the opinion. 


Jounson & McCamy, for plaintiff in error. 


D. A. WALKER, by brief, for defendant. _ 


BLECKLEY, Judge. 


A judgment was rendered in 1859; execution founded 
thereon was levied in 1875 upon certain lands, as the proper- 
ty of the defendant. A claim was interposed by Leach, as 
trustee for Mrs. Waterhouse. 

The case was tried at, August term, 1875. There was no 
conveyance shown passing title into the defendant, and no 
proof submitted going to the fact of actual possession of the 
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premises by him at any time. The plaintiff produced in evi- 
dence a deed made by the defendant in 1845, for the nominal 
consideration of $5 00, conveying the premises (fourteen 
acres, more or less,) to six trustees “and their successors in 
office forever, in trust that they erect and build a house or 
place of worship for the use of the members of the Methodist 
Episcopal Church, South, in the United States of America.” 
The facts indicated in the third head-note to this opinion, as 
to the use of the property for a camp-ground, its subsequent 
disuse, ete., were also proven ; and there the plaintiff rested. 
The court dismissed the levy, not deeming a prima facie case 
made for the jury to pass upon. 

1, We do not find it necessary to rule on the question 
whether, on the facts proven, the grantor might have entered 
as for the breach of a condition subsequent. It is enough 
that, so far as appears, he did not enter nor attempt to do so, 
and, if he be dead, that his heirs have not so done or at- 
tempted: 20 Georgia Reports, 563. 

2. It would be altogether illogical to hold that the entry 
by the sheriff, for the purpose of making the levy, would serve 
as a substitute for entry by the grantor or his heirs. This 
would be to say that there was no estate for the sheriff to 
seize, and that still, by setting about making the seizure, the 
officer might bring the estate into existence. As well could 
we put fruit on a tree by going with a basket to gather it. 
Besides, the method of levying upon land in this state is not 
by taking possession, but by writing out the levy on the 
fi. fa. and giving notice: 46 Georgia Reports, 309 ; 50 Ibid., 
418. There is no actual entry upon the land by the officer. 

3. Finally, if we could hold that, under the facts, the 
grantor was reinstated before the levy, in all the title he ever 
had, it would still leave the question whether he ever had any 
title whatever? And what proof is there that he ever had 
either title or possession? We do not recognize the position 
that in a claim case the onus jis changed by simply showing 
that the defendant in fi. fa. once conveyed the land levied 
upon, and that the conveyance is no longer operative. ‘This 
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might suffice if it were shown that the claimant, resisting the 
levy, claimed title under that conveyance. But in the present 
case no such fact appears. The court ruled correctly in dis- 
missing the levy. 

Judgment affirmed. 


JacKSON CARTER, plaintiff in error, vs. THe STATE OF 
GerorGIA, defendant in error. 


1. Where a question of fact is submitted,to the judge for trial, without the in- 
tervention of a jury, his decision is as binding on the parties as a verdict, 
and will only be set aside under the same rules as apply to the vacating of 
the finding of a jury. 

2. Where a jury list was headed “ A list of names of jurors in the jury box of 
Ware county,’”’ and was followed by “Given under our hands and seals,” 
signed by the commissioners, ordinary and the clerk of the superior court, 
the law was substantially complied with, notwithstanding there was no cer- 
tificate attached that the list contained all the names in the jury box. 

3. Under the present practice of trying the competency of jurors, only the 
statutory questions can be asked in the first instance. After the juror is 
pronounced prima facie competent, then evidence may be introduced show- 
ing his incompetency. After the introduction of such testimony it is with- 
in the province of the court to examine the juror further. 

4. Separation of the jury, known to the defendant at the time, but not brought 
to the attention of the court until after verdict, is no ground of new trial. 
5. Where the question in issue is whether the defendant was insane at the 
time of the commission of an alleged offense, it is incompetent to ask a 
physician whether certain domestic troubles constituted a sufficient cause to 

produce insanity in the defendant. 

1. Where a question propounded by the prosecution was subsequently with- 
drawn, the refusal of the court to allow the answer to be recorded was not 
such an abuse of his discretion as to require a new trial. 

7. Hearsay evidence is inadmissible. 

8. Unless the presumption of sanity is overcome by a preponderance of testi- 
mony, the jury would not be authorized to acquit on ground of insanity. 

9. The verdict is neither contrary to the law nor to the evidence. 


Criminal law. New trial. Practice in the Superior Court. 
Jury. Evidence. Insanity. Before Judge Harris. Ware 
Superior Court, September term, 1874. 


Reported in the decision. 
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Carter vs. The State of Georgia. 


M. L. MersHon; GoopyEaR & Harris, by brief, for 
plaintiff in error. 


Srmion W. Hircg, solicitor general; Z. D. Harrison ; 
Joun C. NicHoxs, for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of murder, and 
on his trial therefor was found guilty. A motion was made 
for a new trial on the following grounds, which was over- 
ruled by the court, and the defendant excepted : 

Ist. Because the court erred in ruling that it had been 
proved before him, upon challenge of the array of jurors in 
said case, upon first and second grounds taken, that the com- 
missioners had all been sworn under section 3910 of the Code 
of Georgia, when, as defendant alleges, the testimony of Mr. 
Cason showed affirmatively that he had not been sworn. 

2d. Because the court erred in ruling that the jury list was 
correctly made out in substantial compliance with the law, 
when, as defendant alleges, there was no certificate attached 
to said list that it contained all the names in the jury box. 

3d. Because the court erred in ruling that the order of the 
judge at the present term of the court, for completion and revi- 
sion of the jury box, by making a list, was in conformity to 
the substantial requirements of the statute authorizing the 
judge to order a revision. 

4th. Because the court overruled the following question 
asked of J. White on the challenge for favor: “Have you 
formed a fixed opinion as to the sanity or insanity of the 
prisoner at the bar, and do you still entertain that opinion ?” 
as to all the jurors subsequently put upon prisoner, the court 
ruling that the question might be asked, ‘‘ Have you formed 
a fixed opinion for or against the prisoner, and do you still 
entertain that opinion ?” 

5th. Because just before court convened after dinner, at the 
noon recess, on Monday, October 4th, 1875, five of the jury 
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were found up stairs in charge of a bailiff, and seven were be- 
low stairs, separated from the five above stairs, at the time 
also in charge of a bailiff, which fact, though it came to coun- 
sel for defendant, was not brought to the knowledge of the 
court, testimony having been already taken in said case. 

6th. Because when Doctor J. J. Harris was placed on the 
stand and asked, among other questions, the following: 
“From all the evidence in this case in relation to the deser- 
tion of Carter’s children by his wife, and her prostitution, do 
you consider it a sufficient cause for insanity in Carter, should 
such insanity exist ?” The court overruled said question and 
erred therein. 

7th. Because James M. Mullis, when put upon the stand 
in rebuttal of the testimony of the defense, was asked by 
the state “ How long before the killing of Corbett did you see 
him (meaning Carter) last?” His answer was, “I had not 
seen Carter so frequently before the killing.” The court re- 
fused to allow such answer to go on the record, although he 
had allowed it to go to the jury, because the state withdrew 
the question which evoked the answer, and erred therein. 

8th. Because when J. H. Miller was sworn by the de- 
fense to rebut the rebutting evidence of the state, and was asked 
“Were you a notary public in 1874?” and was answered 
“yes,” when the following question was asked: “ Did you re- 
ceive a message by Jim Corbett purporting to come from 
Corbett, deceased, about an attachment by Carter against Cor- 
bett and what was it?” This was overruled by the court, 
counsel for defense stating that they expected to prove said 
message from Corbett, deceased, to be that Carter was crazy 
and to pay no attention to him. 

9th. Because the court refused to charge the following writ- 
ten request: “That if the jury, after examining all of the 
evidence in said case, are not satisfied beyond a reasonable 
doubt of the sanity of the prisoner at the time of the commis- 
sion of the homicide; if their minds are wavering or doubt- 
ful upon this point, not at rest as to his sanity or insanity, 
the prisoner is entitled to the benefit of that doubt, and the 
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jury are bound to acquit.” But did charge that if there was 
a preponderance of evidence in favor of insanity the jury 
must acquit. 

1. It appears from the record that the defendant challenged 
the array of jurors put upon him by the state, on the ground 
that the commissioners who revised the jury box had not 
been sworn as required by the 3910th section of the Code, 
and that the jury list had not been made out and certified by 
the commissioners as required by law. It was agreed by the 
counsel for defendant and the state, in writing, that the pre- 
siding judge should hear evidence and pass upon the facts 
and the Jaw in relation to this ground of challenge. After 
hearing the evidence, the judge found that the commissioners 
were sworn according tolaw. This finding of the judge was 
binding on the parties and the defendant had no legal right 
to complain of it. 

2. It appears from the evidence in the record that the jury 
list was headed “A list of names of jurors in the jury box of 
Ware county,” and after all the names appeared the follow- 
ing: “Given under our hands and seals,” giving the day and 
date, and signed by the commmissioners, ordinary and clerk 
of the superior court, no certificate appearing to said list other 
than the above statement. The court ordered the commis- 
sioners to complete the jury list already made, and to file the 
same in the clerk’s office as the jury list of the county. The 
jury list,as made out by the commissioners in the first in- 
stance, the names on which had been placed in the jury box, 
was a substantial compliance with the law, and the order of 
the court to make it more complete by complying with the 
formal requirements of the statute, did no harm to anybody. 
Wé are in some doubt as to whether there was any jury list 
made out by the commissioners prior to the order of the court 
directing it to be revised and certified, from the confused state- 
ment in the record, but in either event there was no error in 
overruling the defendant’s challenge to the array of the jurors 
put upon him by the state. The jurors were drawn from the 
box in which the same were placed by competent legal au- 
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thority, and under the supervision of the proper officers ap- 
pointed for that purpose. 

3. There was no error in overruling the question asked the 
juror White: “ Have you formed a fixed opinion as to the 
sanity or insanity of the prisoner at the bar, and do you still 
entertain that opinion?” Nisbet vs. The State, 43 Georgia 
Reports, 238. 

4, There was no error in overruling the 5th ground of de- 
fendant’s motion. If he or his counsel knew that the jury 
had separated during the progress of the trial, it was his duty 
to have called the attention of the court to it then, and not 
have remained silent and taken his chance for an acquittal, 
until after the verdict was rendered. 

5. There was no error in ruling out the testimony of Dr. 
Harris, as set forth in the 6th ground of the motion. The 
question in issue on trial was whether the defendant was in- 
sane at the time of the commission of the alleged offense, and 
not what would be a sufficient cause to produce insanity. 

6. There was no error in overruling the 7th ground of the 
motion. The refusal of the court to allow the answer of the 
witness to be recorded was a matter for the discretion of the 
court, and did the defendant no harm. 

7. There was no error in rejecting the evidence of Miller, 
as set forth in the 8th ground of the motion. It was merely 
hearsay evidence, and Jim Corbitt was a competent witness 
to prove the message sent by him from the deceased to the 
notary public, if, in fact, such a message was sent. 

8. There was no error in the charge of the court, and re- 
fusal to charge as requested, as set forth in the 9th ground of 
the motion. Inasmuch as the law presumes, for the safety of 
society, that every person is of sound mind until the contrary 
appears, therefore that presumption should be rebutted by a 
preponderance of evidence of insanity at the time the offense 
is alleged to have been committed. Unless there is a pre- 
ponderance of evidence in favor of the insanity of the de- 
fendant, the jury would not be authorized to acquit him of 
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the offense with which he is charged on that ground of his 
defense. 

9. The 10th, 11th, 12th, 13th and 14th grounds contained 
in the motion will all be considered together, the substance of 
which is, that the verdict is contrary to law and the evidence. 
After a careful review of the evidence contained in the record 
we are of the opinion that there is a preponderance of evi- 
dence in favor of the verdict, and that being so, the verdict 
is not contrary to law, but in accordance therewith, and as the 
presiding judge was satisfied with the finding of the jury, we 
will not interfere with the exercise of his discretion in over- 
ruling the defendant’s motion for a new trial. 

Let the judgment of the court below be affirmed. 


J. W. & C. A. McINt1Rg, plaintiffs in error, vs. LoRENzO 


D. Tyson, defendant in error. 


1. This court will not control the discretion of the presiding judge in granting 
a new trial on the ground that the verdict is against the weight of the evi- 
dence, unless it appears clearly from the record that the verdict is right, 
and the discretion of the judge has been abused. Ordinarily, no great harm 
can be done by trying the case over again. 

. The motion for a new trial should be made at the term when the verdict is 
rendered except in extraordinary cases, but the rule sz need not then be 
granted; if granted at a subsequent term, or about to be granted, and ser- 
vice of it be waived, it is enough to hold the case in court, and the motion 
should not be dismissed, it having been regularly continued from term to 
term. 


New trial. Practice inthe Superior Court. Before Judge 
CuHIsHOLM. City Court of Savannah. July Term, 1875. 


Reported in the opinion. 
MeEvLprRiM & ADAMS, by brief, for plaintiffs in error 


J. R. Saussy, by brief, for defendant. 





ATLANTA, JANUARY TERM, 1876. 469 


Mathews vs. The State of Georgia. 


JACKSON, Judge. 


1. In this case the city court granted a newtrial. We will 
not control its discretion in granting it on the ground that 
the evidence is decidedly against the verdict. No great harm 
can be done. Besides, we think the verdict is against the 
weight of the evidence, though perhaps the verdict could be 
sustained. 

2. A motion was made to dismiss the motion for a new trial 
because no rule nisi had been granted. The plaintiffs in error, 
after the lost papers had been established, waived service.of 
the rule nisi, The object of the rule nisi was to bring them 
before the court. After they came in, having waived service 
of the rule nisi, it is too late to object and move to dismiss 
because it had not been granted sooner. The statute does not 
require the rule nisi to be granted and served at the first 
term. The motion was then regularly made and the brief of 
evidence approved. And after the parties had waived service, 
and the cause had been continued for their absence, it was too 
late for their motion. The rule nist could then have been 
granted at the discretion of the court, and served, and it would 
have been done, doubtless, but for his waiver. 

We affirm the judgment. 


JoE MATHEWS, plaintiff in error, vs. THE StaTE oF GEOR- 
GIA, defendant in error. 


The newly* discovered evidence in this case suggests sucha doubt as to 
whether the prisoner’s offense may not be voluntary manslaughter instead 
of murder; that, although not fully convinced that he is entitled to a new 
trial, under the strict rules of law, this court, in the exercise of the dis- 
cretion confided to it by statute, directs a new trial, in order that the pris- 
oner may have his case examined in the light of all the evidence, by a 
jury, whose province it will be to look at the facts themselves, and not suf- 
fer the doubt above indicated to influence their finding, unless a like doubt 
shall arise in their own minds by reason of the evidence which shall come 
before them, nor unless it shall moreover seem to them to be a reasonable 
doubt. 
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Criminal law. New trial. Before Judge Rice. Oconee 
Superior Court. November Term, 1875. 


Report unnecessary. 


Cons, Erwin & Cops; S. P. THurMonp; J. R. LYLE; 
P. G. THompson, for plaintiff in error. 


Emory SPEER, solicitor general, for the state. 


BLECKLEY, Judge. 


There is no error in the record, except as to the newly dis- 
covered evidence. In respect to that, while we are not en- 
tirely convinced, we deem it best to treat the case as special 
and peculiar, and give it the direction indicated in the head- 
note. Human life being involved, we do not feel quite war- 
ranted in denying a new trial on the state of facts. 

Judgment reversed. 


Joun D. Gray, plaintiff in error, vs. Avaustus B. CuL- 
BERSON et al., defendants in error. 


(BLeck.ey, Judge, having been of counsel, did not preside in this case.) 


A decree was rendered requiring the defendant to deliver to plaintiff thirteen 
shares of stock in a mill company, which were included in a certificate for 
fifty shares of original stock, the defendant to retain the other thirty-seven 
shares. Defendant’s attorney, having obtained possession of said stock, 
applied to the mill company to issue certificates in accordance with such 
judgment. The company issued to defendant new stock to the value of 
thirty-seven shares of the original stock, but declined to issue to plaintiff in 
new stock the equivalent of the thirteen shares of original stock, upon the 
ground that plaintiff had, pending the litigation and before decree, ob- 
tained from it all of the extra new stock to which such fifty shares were 
entitled. On the aforesaid facts, the court did not err in discharging a rule 
against the attorney requiring him to show cause why said stock should not 
be delivered in accordance with the decree. 


Attachment. Attorneys. Decree. Before Judge Hop- 
KINS. Fulton Superior Court. April Term, 1875. 
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Report unnecessary. 


Juxius L. Brown; Hittyer & BrotuHer, for plaintiff 
in error. 


A. B. CuLBerson, for defendants. 


Warner, Chief Justice. 


This was a rule against the defendant, as an attorney at 
law, at the instance of the plaintiff in an attachment suit, to 
show cause why he should not perform a decree that had been 
rendered against his client upon an equitable ples filed in the 
case, requiring the latter to deliver to the plaintiff thirteen 
shares of stock in the Scofield Rolling Mill Company which 
were included in a certificate for fifty shares of original stock, 
and thirty-seven shares of new stock of the company. The 
court, after considering the respondent’s answer to the rule, 
discharged the same; whereupon the plaintiff excepted. 

On the statement of facts disclosed in the record we will 
not interfere to control the discretion of the court in discharg- 
ing the rule against the attorney of the defendant who ap- 
pears to have acted in good faith. Besides, it is a novel and 
rather extraordinary proceeding in our courts to require an 
attorney, by rule, to perform a decree made against his client. 

Let the judgment of the court below be affirmed. 


EpwarpD Power et al., plaintiffs in error, vs. THE SAVAN- 
NAH, SKIDAWAY AND SEABOARD RAILROAD CoMPANY, 
defendant in error. ° 


1. When a motion for a new trial is made at the proper term of the court, 
but no rule #7sz is granted, and no brief of the evidence approved by the 
presiding judge, and the case comes on to be heard before the succeeding 
judge, and no motion is made to dismiss preliminary to the argument on 
the merits, and the motion to dismiss is mainly insisted on after the judge 
has announced his decision to grant the new trial, and the judge allows the 
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objecting party to amend the brief of evidence to suit himself, and he does 
so amend it, and the rule #7sz is waived, this court will not control the dis- 
cretion of the circuit court in such a case in hearing the motion and refus- 
ing to dismiss it at such a stage of the proceedings. 

. When a party dies pending suit, and a new party, not the legal represen- 
tative of deceased, is made a party in his stead by consent, on the express 
condition, entered of record, that the other party shall lose no right there- 
by, the sayings of the original party, now dead, in regard to the value of 
the right of way, and the written evidence of his grant of the right of way 
to the adverse party, are admissible, though deceased had made a deed 
to the land in trust for his wife and children before he commenced suit for 
the right of way, the issue being the value of the right of way and dam- 
ages therefor. 

3. A motion for a new trial 1s amendable. 


New trial. Practice in the Superior Court. Evidence. 
Amendment. Before Judge Tompkins. Chatham Superior 
Court. May Term, 1875. 


Reported in the opinion. 


HarrripGe & CuIsHouy, for plaintiffs in error. 


T. M. Norwoop; G. A. Mercer, by R. R. RicHarps, 
for defendant. 


JACKSON, Judge. 


On the appeal from arbitrators to assess damages for right 
of way over plaintiffs’ land, the jury found $1,000 00 for 
plaintiffs. Notice was given of a motion for a new trial; the 
motion was made; no supersedeas was obtained; no brief of 
the testimony was approved by the court. Judge Schley, who 
tried the case, passed out of office, and the motion for a new 
trial came before the present judge of the Eastern Circuit, 
Judge Tompkins, who granted the new trial, and error is as- 
signed thereon. 

1. The first error assigned is that the judge erred in hearing 
the motion for a new trial under the facts. The rule nisi 
was waived, and the court permitted the counsel for plaintiff 
to amend the brief of the evidence. We cannot see how he 
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was injured. The 21st rule of the superior court provides 
for a case where the presiding judge has gone out of office 
without approving the brief (Code, page 950) by providing 
that in such a case “the successor shall hear and determine 
the motion from the best evidence at his command.” Judge 
Tompkins did this in this case. Indeed, he seems to have 
given the defendant in error a carte blanche to fix the evi- 
dence to suit himself, and states in his certificate that no motion 
was made to dismiss the rule before argument, but only during 
argument, and principally after he had announced that a new 
trial would be granted. Under these facts, we will not control 
the discretion of the court below in hearing, and in refusing to 
dismiss, the motion for a new trial. See Pope vs. Toombs, 20 
Georgia Reports, 768; also 30 Ibid., 249; 53 Ibid., 178. 
Nor will we control his discretion in granting the new trial. 
It is true that the judge who granted the motion did not pre- 
side, and therefore we pass by the consideration of his ruling 
on the weight of the evidence, if, indeed, the grant of the mo- 
tion was predicated on that ground. We confess, however, 
that to us the weight of the evidence seems against the ver- 
dict; but we put our affirmance of the judgment granting 
the new trial upon what we consider plain errors in the court 
trying the case. 

2. The action was brought in the name of George and Ed- 
ward Power. George died, and Edward, as trustee, was made 
party by consent, on the agreement in writing, that no rights 
of the defendant were to be prejudiced thereby. The defend- 
ant offered to prove that George had given the right of way 
to defendant, in view of the increased value of his land, and 
offered in evidence a writing to that effect. The court re- 
jected it. Defendant offered to show the estimate that George 
had put on the value of the land during his life. The court 
rejected it. If George Power had remained a party, or his 
administrator or legal representative had been made one, this 
evidence would have been admissible. Well, when the defend- 
ant stipulated that if he consented that Edward Power, trus- 


tee, be made a party, he should lose no right, he must not be 
VOL. LVI. 31. 
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made to lose his right to prove the sayings of George Power 
as to the value of the land, nor must he lose the right to 
show the written agreement of George to give the right of way. 
3. The motion for a new trial was amendable, and the court 
properly allowed it: Code, section 3503. 
We affirm the judgment granting the new trial. 


BE.LE Virain e al., plaintiffs in error, vs. Joun T. WiNG- 
FIELD, administrator, defendant in error. 


1. Where, upon a bill filed by the children of cestud gue trusts against the ad- 
ministrator of the purchaser of property sold by the trustee, to recover the 
same, the defense is title by prescription, the trustee is an incompetent wit- 
ness to prove what passed between him and the purchaser at the time of 
the execution of the deed relied on as color of title, in order to show that 
such instrument originated in fraud: WARNmER, Chief Justice. 

2. The verdict was neither contrary to the law nor the evidence. 


New trial. Witness. Before Judge Potrte. WilkeSu- 
perior Court. November Term, 1875. 


This is the third time this case has been before this court. 
See 51 Georgia Reports, 139; 54 Ibid., 451. 


Report unnecessary. 


W. M. & M. P. Reese; Vason & Davis; Joun C, 
REED, for plaintiffs in error. 


R. Toomss, for defendant. 


WARNER, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendant to recover certain described property, including a 
house and lot in the town of Washington, Wilkes county. ° 
On the 14th of October, 1863, Weems, who was in posses- 
sion of the house and lot, acting as trustee for his wife, sold 
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and conveyed the same to Wylie for the sum of $17,500 00, 
signing the deed as trustee. The complainants are the chil- 
dren of Weems and wife, and claim the property sued for 
under a trust deed executed by Weems and wife to Wingfield 
in 1861. Fora more detailed statement of the facts of the 
case, see Wingfield vs. Virgin et al., 51 Georgia Reports, 139. 
This is the third time this case has been before this court. It 
was first brought here by the defendant, Wingfield, and this 
court reversed the judgment of the court below and granted 
a new trial, holding that Wylie, the defendant’s intestate, 
had a good prescriptive title under the statute to the house 
and lot as against the complainants. When the case went 
back to the court below the complainants amended their bill, 
and alleged that the deed under which Wylie went into pos- 
session as color of title, made by Weems to him, was procured 
by fraud, and sought to prove the fraud by Weems. The 
court below held that Weems was an incompetent witness 
and dismissed the case. The complainants sued out their 
writ of error and brought the case here for review. This 
court reversed the judgment of the court below, holding that 
Weems was a competent witness, and that the question 
whether the deed from Weems to Wylie originated in fraud 
so as to defeat his prescriptive title, was a proper question to 
be submitted to a jury under the allegations in the complain- 
ants’ amended bill. On the last trial of the case, on the ques- 
tion of fraud, the jury, under the charge of the court, found 
a verdict in favor of the defendant. A motion was made for 
a new trial on the several grounds set forth therein, which 
was overruled by the court, and the complainants excepted. 
1. The only witness who testified that Wylie knew that his 
possession of the house and lot originated in fraud, under his 
deed from Weems, was Weems himself, one of the parties to 
that contract. All the other witnesses testify to what Wylie 
said and did afterwards, when the validity of his title to the 
house and lot had become a matter of discussion amongst his 
neighbors. Although I concurred in the judgment of the 
court, holding that Weems was a competent witness on the 
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trial of the case of the complainants against the defendant, he 
not being a party to that suit then on trial, it does not neces- 
sarily follow that because a witness is competent to prove gen- 
eral facts within his knowledge, that he is competent to prove 
certain special facts, under the provisions of the evidence act 
of 1866; and ifthe testimony of Weems as to what he said 
to Wylie, and what Wylie said to him at the time of the 
execution of the deed by him to Wylie, going to show that 
it was a fraudulent contract, had been objected to on the ground 
that Wylie, the other party to that contract, was dead, the 
objection, in my judgment, should have been sustained, al- 
though he might have been a competent witness to testify as 
to other facts in the case independently of what was said and 
done between himself and the dead man, Wylie, at the time 
of the execution of the deed by himself to Wylie. 

2. The testimony of Weems, however, was admitted in re- 
lation to what was said by him to Wylie, and by Wylie to 
him, at the time he sold the house and lot and executed the 
deed to Wylie therefor, without objection, and the jury found 
for the defendant with that evidence before them. The ques- 
tion was vot whether Wylie could be charged as a trustee in 
view of the principles recognized by courts of equity, if the 
suit had been instituted within seven years; but the question 
was, whether Wylie had a good prescriptive title to the house 
and lot, under the law and facts of the case? According to the 
previous ruling of this court in this same case, ( Wingfield vs. 
Virgin et al., 51 Georgia Reports, 139,) Wylie had a good 
prescriptive title to the house and lot under the law, unless it 
could be shown that his prescriptive title originated in frand. 
The fact that it appears from the evidence in the record that 
Wylie paid a fair and full consideration for the property to 
Weems, when he purchased it from him and took his deed 
therefor, and went into possession under that deed, is strong 
presumptive evidence, at least, that it was a bona fide purchase 
of the property on the part of Wylie. To rebut that pre- 
sumption, and to show that Wylie’s prescriptive title which 
he claims, under the law, originated in fraud, the testimony of 





ATLANTA, JANUARY TERM, 1876. 477 


Lee vs. The State of Georgia. 








Weems is mainly relied on. In view of his testimony, taken 
in this case on a former trial, and his testimony on the last 
trial, as the same appears in the record, it is quite probable 
that the jury did not give much credit toit, and that was ex- 
clusively a question for their consideration. The charge of 
the court in relation to the main controlling points in the case, 
was substantially correct, and although there may have been 
some errors in it, still the verdict was right under the law and 
facts of the case, and we will not disturb it. 
Let the judgment of the court below be affirmed. 


JoHN LEE, plaintiff in error, vs. THE State or GEORGIA, 
defendant in error. 


An indictment for burglary, which alleged that the defendant “did break and 
enter the Savannah theatre, the property of one Thomas Arkwright and his 
place of business, with intent to commit a larceny,” without any allegation 
that valuable goods, wares, produce, or any other article of value was con- 
tained or stored therein, or stolen therefrom, is bad, and judgment thereon 
should be arrested. 


Criminal law. Burglary. Before Judge Tompxrns. 
Chatham Superior Court. February Term, 1875. 


Reported in the opinion. 


F. G. DuBienon; J. V. RYALs, by brief, for plaintiff in 
error. 


A. R. Lamar, solicitor general, by W. G. CHARLTON, for 
the state. 


JACKSON, Judge. 


In this case the defendant was indicted and found guilty, 
and moved to arrest the judgment on the ground that the bill 





478 SUPREME COURT OF GEORGIA. 


Alexander vs. The State of Georgia. 





of indictment did not allege that the Savannah theatre, the 
place he was charged with breaking into, was a place where 
valuable goods, wares, produce, or any other article of value, 
was contained or stored. The indictment alleged that the 
- theatre was the property of Thomas Arkwright and his place 
of business, aud was broken into and entered with intent to 
commit a larceny. We all think it insufficient. Whether 
any article of value was in that theatre or not we do not 
know. If the indictment had alleged that, after entering, 
the defendant stole therefrom anything of value, it would 
have been sufficient, in my judgment, for it would then have 
showed it contained that thing of value. A theatre may or 
may not have things of value stored or contained in it; if it 
has, burglary can be committed therein; if it has not, bur- 
glary cannot be commnitted in it. ‘The word theatre does not, 
ex vi termini, import that it is a place where valuable goods 
are stored, as I thought in my dissenting opinion in the mill- 
house case, decided at this term, that a mill-house, especially 
if corn was alleged to have been stolen from it, did; the 
word theatre does not import necessarily anything but the 
stage on which the actors play and the room in which the 
acting is done and seen; and as there is no allegation that 
anything valuable was in this theatre or stolen from it, as in 
the case referred to, (there was an allegation that corn was 
stolen from the mill-house,) I concur with my brethren in this 
case, and we all think the indictment bad, and that the judg- 
ment should be arrested, and it is so ruled. 
Judgment reversed. 


J. M. & J.C. ALEXANDER, plaintiffs in error, vs. THE STaTEe 
oF GEORGIA, defendant in error. 


(Biecx.ey, Judge, having been of counsel, did not preside in this case.) 


1. The disability of the plaintff to sue should be set up at the first term, and 
before pleading to the merits, 
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2. The governor has authority to institute suit for the recovery of money of 
which the state has been defrauded, under the general power granted to 
him of supervising the property of the state. 

3. Where a declaration in favor of the state is signed by attorneys, the legal 
presumption, upon demurrer, is that they had the authority of the governor 
to institute the suit. 

4. Though the bill of particulars charged the defendants with gross amounts, 
yet, no objection having been made theretc, it was competent to prove the 
various items composing the same, 

5. Where a recovery is sought from a firm on account of various frauds per- 
petrated by one of the partners in the firm name, and one of the transac- 
tions in which such partner fraudulently obtained a large sum of money 
from the plaintiff, was conducted in his own name, yet was so interwoven 
with other frauds pepetrated in the firm name as to render its explanation 
necessary to the elucidation of the former, such transaction may be shown, 
even though the firm be not liable therefor. 

6. Where a member of a firm colluded with a third person to defraud the 
plaintiff, and the plaintiff recovered judgment against such third person 
for various sums of money of which she had been thus defrauded, and 
subsequently brought suit for the same money against the firm, such judg- 
ment, in the absence of any evidence of its payment, is immaterial testi- 
mony. 

47. The state can only be estopped from asserting her right to her own prop- 
erty by legislative enactment or resolution. 

8. Where money was fraudulently obtained by a partner in the name of the 
firm, and in business transactions such as the firm usually engaged in, from 
the state, the firm would be liable therefor, even though such fraudulent 
conduct was unknown to the other partner. If the officer or agent of the 
state paying the money, knew that such partner was acting in violation of 
his duty to the firm, the latter would not be liable. 

g. The firm would not be liable for money fraudulently obtained from the 
state by such partner in a matter having no connection with the ordinary 
business of the partnership, and of which it did not receive the benefit. 


Pleadings. Parties. State. Governor. Attorney and 
client. Presumptions. Evidence. Estoppel. Partnership. 
Fraud. Before Judge Hopkins. Fulton Superior Court. 
April Term, 1875. 


The state of Georgia brought complaint against J. M. & 
J.C. Alexander on an account for money had and received. 
To the declaration was attached the following bill of particu- 
lars : 
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December 16th. To cash from treasury of Western and At- 

lantic Railroad $1,648 81 
December 27th. To cash from treasury of Western and At- 

lantic Railroad 3,097 61 
December 27th. To cash from treasury of Western and At- 

lantic Railroad 5,995 40 
December 27th. To cash from treasury of Western and At- 

lantic Railroad 
January 19th. To cash from treasury of the state... . 5,995 40 


$21,915 37 


The declaration was signed by no official of the state, but 
simply by several members of the bar, as “ plaintiff’s attor- 
neys.” 

The defendants pleaded the general issue, and that the 
transactions complained of were not those of the firm, and 
were unknown to J. M. Alexander. J.C. Alexander pleaded 
specially, that in consideration of his testifying in behalf of 
the state in reference to the frauds perpetrated against the 
Western and Atlantic Railroad, whenever required by the 
proper authorities, and of his repaying to the state all the 
money he had fraudulently collected, to-wit: $3,950 00, a 
committee of the legislature and Linton Stephens, Esq., who 
was charged with the prosecution of said frauds, discharged 
and released him from all liability on account of the matters 
complained of in plaintiff’s declaration. 

Atter the above pleas’ were filed, at the trial term, defend- 
ants demurred to the declaration because there was no law, 
general or special, authorizing the suit. In connection with 
the demurrer, defendants moved that counsel for plaintiff be 
compelled to show their warrant of attorney to institute the 
suit. The demurrer and motion were both overruled, and this 
decision is made the basis of the first two grounds of the mo- 
tion for new trial. 

In connection with this ruling it had best be stated that the 
record discloses that the following telegram was introduced in 
evidence at some time during the trial, probably on the argu- 
ment of the aforesaid demurrer and motion: 
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‘* BRADFORD, CONN., August 17th, 1871. 

“* To Hon. George Hillyer, for Board : 

“‘ Your dispatch of the 16th, received. If any authority is necessary from 
‘ me, your board are hereby invested with all the authority I have in the prem- 
ises. I had [previously obtained intimation of serious misdoings, and in- 
structed Mr. Blodgett to make thorough investigation, and if guilty parties 
could be ascertained, to secure immediate restitution of the money, and prose- 
cution of the persons engaged in the fraud. I would therefore suggest that 


you confer with Mr. Blodgett on the subject. 
(Signed) “RUFUS B. BULLOCK, Governor.” 


The Hon. George Hillyer, to whom this dispatch was ad- 
dressed, was one of the attorneys whose name was signed to 
the declaration. 

It was shown by the plaintiff that from February, 1870, to 
December of the same year, including the latter month, there 
was paid by the Western and Atlantic Railroad to J. M. & 
J. C. Alexander, $20,877 63, whilst the books of said firm 
only show sales to said road from December 1st, 1869, to 
December 30th, 1870, amounting to $11,046 72, which were 
paid for in cash, $9,726 70, and in merchandise, $1,320 02. 
Deducting the amount of goods actually sold from the amount 
for which payment was made, leaves overpayment of $9,- 
830 91. Deducting from this $3,950 00, which the evi- 
dence disclosed was returned by J. C. Alexander to the state, 
leaves $5,880 91. 

In the course of the examination of I. P. Harris, the 
former treasurer of the Western and Atlantic Railroad, plain- 
tiff proved by him the payment to J. M. & J. C. Alexander 
of the second amount specified in the bill of particulars. 
This sum of $3,097 61 was composed of two separate bills 
in favor of the defendants against the road, the first for 
$1,153 20, approved by E. F. Blodgett, general purchasing 
agent, and receipted by J. C. Alexander; the second for 
$1,944 21, audited by Mr. Hotchkiss, the auditor of the 
road, and approved by Fry, purchasing agent. ‘The witness 
testified that these two items were embraced in one bill which 
was passed by the auditor, and that one warrant for the entire 
amount was issued ; that the consolidated bill was receipted 
by J. M. & J. C. Alexander, in the handwriting of the latter. 
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To this evidence, together with the papers supporting the 
same, the defendants objected, because the two items aforesaid 
were not declared on in the bill of particulars. The objec- 
tion was overruled, and this constitutes the third, fourth and 
sixth grounds of the motion for new trial. 

The plaintiff offered in evidence the following papers : 

Ist. Sight draft by McEwen, Grant & Company on treas- 
urer of Western and Atlantic Railrdad, in favor of J. M. & 
J. C. Alexander, for $5,995 40, dated New York, December 
7th, 1870, across the face of which was written ‘“ Motive 
power. Audited for pay at thirty days. December 10th, 
1870.” Signed “N. P. Hotchkiss, auditor.” 

2d. Four itemized accounts against Western and Atlantic 
Railroad in favor of McEwen, Grant & Company, of New 
York, aggregating $5,995 40. 

3d. Authority from McEwen, Grant & Company to J. C. 
Alexander to receipt for executive warrant for $5,995 40, 
the same being amount of audited claim in their favor by 
commissioners, of date March 13th, 1871. 

4th. Award of commissioners appointed under act of Octo- 
ber 24th, 1870, authorizing lease of Western and Atlantic 
Railroad, as follows : 


* McEWEN, GRANT & COMPANY vs. WESTERN AND ATLANTIC RAILROAD. 
‘Claim for railroad supplies, $5,995 40. 
“The above claim audited and approved for the sum of $5,995 40. Pay 
J. C. Alexander. April roth, 1871. 
(Signed) “* BENJAMIN CONLEY, 
**GEORGE HILLYER, 
“© Commissioners. 


“Judge WALKER did not preside in this case. By the Board. 
(Signed) “A. B. CULBERSON, Clerk.” 


5th. Executive warrant of R. B. Bullock, governor, in fa- 
vor of McEwen, Grant & Company, or bearer, for $5,995 40 
on state treasurer, to account of 8th section of act of 24th 
October, 1870, authorizing lease of Western and Atlantic 
Railroad, dated April 28th, 1871, and approved on same 
day by the comptroller general. 
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All of the testimony was objected to, as it tended to show 
the individual transactions of J. C. Alexander. The objec- 
tion was overruled, and this constitutes the fifth ground of 
the motion for a new trial. 

In the progress of the trial the defendants offered in evi- 
dence the record of a judgment in favor of the state, on the 
information of C. P. McCalla, against Joseph Fry, in which 
suit were embraced the various items now sought to be re- 
covered from them. Fry was the clerk of E. F. Blodgett, the 
purchasing agent of the Western and Atlantic Railroad, and 
the accomplice of J. C. Alexander in the frauds perpetrated. 
On objection of plaintiff the evidence was excluded, and this 
ruling is assigned as error. 

The defendants offered to show by George Hillyer and 
Richard H. Clark, conversations between them and Linton 
Stephens, Esq., in which it was claimed that he, as the attor- 
ney of the state, admitted a promise, for the considerations 
mentioned in the plea of J. C. Alexander, to save the latter 
harmless, civilly and criminally, on account of frauds per- 
petrated by him on the Western and Atlantic Railroad. The 
testimony of Clark would have extended the promise specif- 
ically to this case. 

Mr. Stephens was retained by the governor under resolu- 
tion of the general assembly, approved January 20th, 1872, 
authorizing the employment of an attorney “whose duty it 
shall be to cause to be brought in the proper court, all suits 
which may be necessary to the recovery of all property or 
money which has been illegally and fraudulently converted, 
belonging to said road (Western and Atlantic,) or the state, 
and cause to be prosecuted all persons who may be guilty of 
violating the criminal laws of the state, in any manner con- 
nected with the management of said road; and the said at- 
torney, under the advice of the governor, shall take the entire 
control and direction of said suits and prosecutions,” ete. 

The evidence was excluded on objection of plaintiff, and 
this ruling forms the basis of the ninth and tenth grounds of 
the motion for new trial. 
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Much other testimony was introduced, not material here. 
The substance of it was that J. C. Alexander, by collusion 
with Fry, and probably with others connected with the Wes- 
tern and Atlantic Railroad, defrauded said road out of large 
sums of money. These frauds were perpetrated by present- 
ing bills in the name of the defendants, for articles which had 
never been delivered to the road, or which, if delivered, had 
already been paid for. The bills were generally receipted in 
the name of the defendants, sometimes in the name of J. C. 
Alexander alone. The books of defendants did not show 
any of these fraudulent transactions. J. M. Alexander de- 
nied any knowledge of the illegal dealings by his partner, in 
the name of the firm, with the road. As to the claim in fa- 
vor of McEwen, Grant & Company, passed by the commis- 
sioners and settled by executive warrant, the evidence showed 
that it had previously been paid on the draft in favor of de- 
fendants. This payment was also a fraud as the road was 
not then indebted to any such firm as McEwen, Grant & 
Company. Most of the bogus bills were paid to Fry, some- 
times in the presence of J. C. Alexander. 

The remaining facts, so far as material, are reported in the 
decision. 


R. H. Cuark; GARTRELL & STEPHENS, for plaintiffs in 
error. 


N. J. HAMMOND, attorney general; HitLyer & BROTHER, 
for the state. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants as partners in a mercantile firm in the city of At- 
Janta, in the statutory form, to recover the sum of $21,915 37, 
with a bill of particulars annexed. On the trial of the case, 
the jury, under the charge of the court, found a verdict in 
favor of the plaintiff for the sum of $11,859 93 principal, 
and $3,335 05 for interest, against both defendants; where- 
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upon they made a motion fora new trial, on the several 
grounds therein set forth, which was overruled, and the de- 
fendants excepted. 

1. The demurrer to the plaintiff’s declaration, on the ground 
that the governor had no authority to institute the suit in be- 
half of the state, was properly overruled. The disability of 
the plaintiff to sue was not objected to until after the defend- 
ants had pleaded to the merits of the action, and if good, 
should have been taken advantage of at the first term by plea 
in abatement. 

2. But we do not think the objection would have been good 
at any time. The governor had the power and authority to 
institute suit against the defendants, under the general power 
granted, ofa general supervision over all property of the state, 
with power to make all necessary regulations for the protec- 
tion thereof when not otherwise provided for, and to engage 
the services of any competent person for the discharge of any 
duty required by the laws, and essential to the interest of the 
state, or necessary in an emergency to preserve the property or 
funds of the state: Code, sections 61-74. 

3. The legal presumption was, at least, upon demurrer, that 
the attorneys, whose names were signed to the writ, had the 
authority of the governor to institute the suit. 

4, There was no error in admitting the evidence of Harris 
to prove the items of $1,153 20 and $1,944 00. The declar- 
ation and bill of particulars charged gross amounts, and the 
items sought to be proved were a part thereof; there was no 
objection to the declaration and bill of particulars, that it was 
not sufficiently specific, at any time before the trial. 

5. There was no error in admitting in evidence the award 
of the auditing board and accompanying papers, inasmuch as 
the same constituted a part of the transaction under investi- 
gation and connected with it. 

6. There was no error in rejecting the record of the judg- 
ment against Fry, for the reason it did not appear that any 
part thereof had been paid. 

7. There was no error in refusing to allow the testimony of 
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Hillyer and Clark as to the promise made by Judge Ste- 
phens not to proceed against the defendant, J. C. Alexander, 
inasmuch as Judge Stephens had no authority to bind the 
state, even if he had made such promise. As a question of 
law, the state is not bound nor estopped from asserting her 
rights to her own property, unless it be done in her sovereign 
capacity by a legislative enactment or resolution. 

It appears from the evidence in the record that the defend- 
ants, as partners, did quite an extensive business with the West- 
ern and Atlantic Railroad, selling it goods from time to time, 
and receiving payment therefor, and that J. C. Alexander was 
the active member of the firm in selling the goods and receiving 
payment from the treasurer of the road ; that at the time the 
bogus bills in favor of the firm were paid by the treasurer of 
the road, he had no reason for knowing that the same were 
not genuine bills, but paid the bogus bills when presented for 
payment, in the same manner as he paid the genuine bills due 
to the firm. There can be no doubt, from the evidence in the 
record, that the partnership firm of J. M. & J. C. Alexander, 
were engaged in the business of selling goods to the Western 
and Atlantic Railroad and receiving payment therefor from 
the treasurer of the road, and there is just as little doubt, from 
the evidence, that J. C. Alexander, one of the partners, whilst 
engaged in that business, fraudulently duplicated accounts, 
and by other fraudulent means received a large amount of 
money from the treasurer of the road, for which no goods 
were ever sold or furnished. J. M. Alexander was about the 
store, and usually ordered the goods, and knew they were sell- 
ing goods to the Western and Atlantic Railroad. In. view of 
the evidence in the record the court charged the jury as fol- 
lows: 

“This suit is brought by the state of Georgia for the pur- 
pose of recovering the sums of money named in the bill of 
particulars which you will find attached to the declaration. 

“The plaintiff claims that the defendants, J. M. & J. C, 
Alexander, received those sums of money from it; that they 
received this money without consideration, and that it should 
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be returned. The defendants deny that they are liable for 
any of it. The plaintiff claims that this money was paid 
from the treasury of the Western and Atlantic Railroad to 
the defendants, and that the money belonged to the state of 
Georgia. Money held in the treasury of the Western and 
Atlantic Railroad by its treasurer, for the purposes of the 
railroad, was the money of the state of Georgia. 

“Tf you find, from the testimony in the case, that a portion 
of the money thus held in the treasury of the Western and 
Atlantic Railroad, was paid to the defendants, J. M. & J. C. 
Alexander, on account of articles or goods which were claimed 
to have been sold or furnished by them to the road, but 
which, in fact, were not sold or furnished, and the money was 
paid to them without consideration, the state would have the 
right to recover it from them in this suit. If (to repeat the 
proposition) you find from the testimony in the case, that the 
money of the state, thus held in the treasury of the Western 
and Atlantic Railroad was paid to defendants, J. M. & J.C. 
Alexander, for goods or articles they claimed to have deliv- 
-ered to the road, but which were not, in fact, furnished, and 
the money was paid without consideration, the state would 
have the right to recover in this suit. It is claimed in this 
case that fraudulent claims were made, in the name of J. M. 
& J. C. Alexander, on the officers and agents of the Western 
and Atlantic Railroad for goods furnished, and that the claim 
was false and the goods were not furnished, and that on that 
account the money was paid. The defendants deny the 
charges, and say they are not liable at all. This is the ques- 
tion you are called to determine by your verdict. 

“It has been said that if money was paid improperly from 
the treasury of the road, that it was not paid to J. M. & J.C. 
Alexander, and that no money, thus paid, ever went into the 
hands of the firm; if any such payment occurred, that it was 
the act of J. C. Alexander, for which the firm is not respon- 
sible; about that, I will now instruct you. I have already 
stated, in general terms, if certain things took place, the firm 
would be liable. 





488 | SUPREME COURT OF GEORGIA. 


Alexander vs. The State of Georgia. 





“The question you now have to consider is, to what extent 
the defendants in this case, J. M. & J. C. Alexander, are bound 
by the acts of J.C. Alexander. Look to the testimony in the 
case, and see, first, what the partnership business of J. M. & 
J.C. Alexander was; what was the scope of the partnership 
business ; what was their business, their real business transac- 
tions ; ascertain from the testimony what that was, so as to be 
able to determine when an act was within the scope of that 
legitimate partnership business. After having ascertained 
that, proceed under this rule: For the acts of J. C. Alexan- 
der, within the scope of the partnership business, within the 
ordinary business transactions of the firm, and under color of 
and in the name of the partnership, the firm would be liable, 
if the officer from whom the money was obtained had no 
knowledge or notice that J. C. Alexander was acting in vio- 
lation of his duties and obligations to the firm. For his acts 
within the scope of the ordinary partnership business of the 
firm, done in the name of the firm, under color of the partner- 
ship, the firm would be liable if the officer paying the money 
had no knowledge or notice that he was acting in violation of 
his duties and obligations to the firm. If he was acting in 
violation of his duties to the firm, and the officer of the state 
paying the money had notice or knowledge of that at the 
time he paid the money, then the firm would not be liable for 
it. To apply the rule to this case; if you should find, from 
the testimony, that Fry was an agent, purchasing agent or 
other agent, of the Western and Atlantic Railroad, that bills 
were made out in the name of J. M. & J. C. Alexander, or 
claims were presented in their name for or by the party, J. C. 
Alexander, for articles purporting to have been furnished for 
the use of the road, and on that claim or claims in the name 
of the partnership, payments were made by the treasurer or 
other officers of the Western and Atlantic Railroad, and the 
officers withdrawing money from the treasury, and paying on 
that claim, had not knowledge of its true character, the firm 
would be liable. 

“This same rule will apply if payment is made from the 
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treasury of the state, if such payment was made to one of 
the firm or one acting under their authority. The firm, or 
either member of the firm, would have the right and power to 
appoint another to receive the money thus claimed for either. 
of them, if it was for the benefit of the firm; and if Fry was 
appointed by the firm or a member of it, for the purpose of 
receiving money from the treasury of the road on claims of 
this character, it would stand just as if it had been received 
by a member of the firm, and the firm would be liable, or not 
liable, under the rules [ have given you. Gentlemen, if you 
have any difficulty in understanding me as I goalong, I hope 
you will let me know, as I wish you to understand me. (A 
pause, noanswer.) It is not absolutely necessary to a recovery on 
the part of the state that the money obtained should have gone 
to the use of the firm ; what is necessary is that it should have 
been collected without consideration by a member of the firm, 
under color of the firm name, acting apparently within the 
legitimate scope of the partnership business, and without 
notice that the member was violating his duty to the firm, to 
the officers by whose act the money was taken from the state 
road treasury, and delivered to defendants, or either of them, 
or their agent. For articles or goods that were in fact fur- 
nished, money could be properly paid, and when thus paiu, t 
could not be recovered in this suit to the extent that it may 
appear from the testimony in the case; if there was valuable 
consideration for the money paid, it could not be recovered. If 
you find that plaintiff has no right to recover in this case, and 
payment has been made for all claims due, to that extent the 
verdict should be lessened. If you find that payment has 
been made for all claims due the state, find for the defendants. 
If partly satisfied, verdict should be for balance due. 

‘Tt has been said in this case that because of a transaction with 
one Charles P. McCalla, the claims of the state of Georgia, if 
it had any against the firm of J. M. & J. C. Alexander was 
settled, and that transaction operates as a bar to the recovery 
in this case; and it is claimed that by virtue of an executive 
order McCalla was agent of the state, and had the right to 
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make settlement of these claims, and that he did make it with 
J..C. Alexander, and that operated as a satisfaction against 
the firm. By the terms of this executive order, McCalla would 
proceed to bring up the accounts, ete. (Reading executive 
order.) This executive order did not confer on McCalla the 
power to make the alleged settlement with J. C. Alexander, 
and to release him from any claims the state might have against 
him; an agent must act within the scope of his powers, when 
he does that, as a general rule, his principal is bound; under 
this executive order it did not extend so far as to authorize 
him to accept from J.C. Alexander a sum of money in satis- 
faction of these claims. 

“ Tt is claimed that one Hargroves, who, it is said, was one 
of the attorneys of the state in this case, was party to the ar- 
rangement with J. C. Alexander and McCalla, and because 
of his position as attorney of record in the case, the settle- 
ment, if one was made, has force and is binding, and for that 
reason there can be no recovery. If Hargrove, whose signa- 
ture appears, was attorney for McCalla, and not for the state, 
he only can represent his principal, and not the state, and his 
signature would not bind the state. If he was attorney of 
the state to represent this case, he was not authorized by law 
to accept, in satisfaction of any debt that was due from J. M. 
& J.C. Alexander, any less amount than was due in satisfac- 
tion of those claims. It will be your duty to take the testi- 
mony and give it a careful, impartial consideration. If you 
find in favor of plaintiff, express the amount ; if in favor of 
defendants, say, we, the jury, find in favor of defendants. If 
you find in favor of plaintiff, look to the papers for the time 
suit was commenced ; interest can only date from that time.” 

What is the legal status of this case when stripped of all irrel- 
evant matters, and reduced to its simple elements? It is an 
action brought by the plaintiff to recover from the defend- 
ants, as partners, asum of money which the plaintiff alleges 
they have fraudulently received from it, without considera- 
tion. The defendants admit that at least a part of the money 
claimed was procured from the plaintiff by the fraud of one 
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of the partners, J. C. Alexander, but insist that he is alone 
liable for the fraud, and not the other partner, and that is the 
real question in the case. There was a good deal said on the 
argument about the state being bound by the promises made 
by certain parties, to the defendant, J. C. Alexander, and about 
accord and satisfaction, and settlement, ete. ‘To all of which, 
we reply, as we lave already said, that the state is not bound 
or estopped from asserting her rights to her own property, 
otherwise than by some act in her soverign capacity. It is 
not to be presumed however, that she will do or has done in- 
justice to any of her citizens. 

8. We will first consider the question as to the liability of 
the partnership, for the money fraudulently obtained from 
the Western and Atlantic Railroad by J. C. Alexander, one 
of the partners. The 1915th section of the Code declares, 
that all the partners are responsible to innocent third per- 
sons for damages arising from the fraud of one partner in 
matters relating to the partnership. The 1916th section de- 
clares that partners are not responsible for torts committed by 
a copartner. So far as the evidence shows, the state is an in- 
nocent third party, her treasurer of the Western and Atlantic 
Railroad, from whom her money was obtained by the fraud- 
ulent conduct of J. C. Alexander, had no knowledge that he 
was acting fraudulently and not in the regular and legiti- 
mate business matters relating to the partnership, when the 
money now sued for was paid to him as one of the partners 
of that firm, with whom it was then, and had been for a con- 
siderable time, dealing. It was insisted on the argument, 
that although the conduct of J. C. Alexander in obtaining 
the money may have been a fraud, yet it was more than a 
fraud, that. it was a crime purnishable by law, and that one 
partner is not responsible for the forts or crimes committed 
by acopartner. The reply is, that the plaintiff is not seek- 
ing to make J. M. Alexander criminally responsible for the 
torts or crimes of his copartner, J. C. Alexander, but is seek- 
ing to make him responsible, on the civil side of the court, for 
the damages sustained in consequence of the fraud of his co- 
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partner, J. C, Alexander, whilst engaged in matters relating to 
the partnership, that is, when acting within the scope of the 
copartnership business. One copartner is not responsible and 
liable to be punished on the criminal side of the court for the 
torts or crimes of his copartner, unless he has participated there- 
in, and that is the true intent and meaning of the provisions 
of the Code. In regard to the liability of one partner on the 
civil side of the court for the fraud of another partner in the 
course of the transactions and business of the partnership, the 
rule is so clearly stated in Story on Partnership, that we 
extract the entire section in which the rule is stated, and the 
reasons for it: “The principle extends further, so as to bind 
the firm for the frauds committed by one partner in the course 
of the transactions and business of the partnership, even 
when the other partners had not the slightest connection with, 
or knowledge of, or participation in the fraud; for (as has 
been justly observed) by forming the connection of partner- 
ship, the partners declare themselves to the world satisfied 
with the good faith and integrity of each other, and impliedly 
undertake to be responsible for what they shall respectively 
do within the scope of the partnership concerns. Hence, if, 
in the business of the partnership, money is received partly 
by one of the firm, and partly by another, to be laid out upon 
a mortgage, and a mortgage is forged by one partner without 
the knowledge of the other, the innocent partner will be liable 
for the whole money. So, if representations of certain facts 
as existing are fraudulently made by one partner, unknown to 
the others, in the partnership business, and the facts never ex- 
isted, but the whole statement is a mere fiction, the firm will 
be bound to the same extent as if it were true and the facts 
existed, This whole doctrine proceeds upon the intelligible 
ground that where one of two innocent persons must suffer 
by the act of a third person, he shall suffer who has been the 
cause or occasion of the confidence and credit reposed in such 
third person:” Story on Partnership, section 108. The same 
author (section 168) in relation to the knowledge of the acts 
of one partner by another partner, thus states the rule: “In 
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respect to what acts of one partner the others will and ought 
to be held to have notice of, so as to bind them all by implied 
consent or acquiescence, it may be laid down as a general 
rule, for the protection of those who deal with partners, that 
all of the partners have such knowledge and notice of the 
acts of any of their partners relative to their business, as in 
discharge of their plain duty they might or ought to have 
obtained.” We find no error in the charge of the court in 
relation to the liability of the defendants as partners, so far 
as the money fraudulently received from the treasurer of the 
Western and Atlantic Railroad is concerned, and there is 
sufficient evidence in the record to sustain the verdict as to 
that branch of the case. 

9. But the claim of McEwen, Grant & Company for 
$5,995 40, which was allowed by the auditing board of coum- 
missioners, and directed to be paid to J. C. Alexander, and 
which was paid by the state treasurer, on an executive war- 
rant, stands upon an entirely different footing as to the liability 
of the copartnership firm of J.?M. & J.C. Alexander to pay 
it. There is no evidence that the copartnership had any 
dealings with the auditing board in the sale of goods or other- 
wise, but, on the contrary, the evidence shows that the draft 
and the bills on which it was founded, were fabricated by J.C. 
Alexander and Fry, wholly outside of and having no connec- 
tion whatever with the business of the mercantile firm of 
J. M. & J. C. Alexander, and did not purport to have any 
connection with the business of that firm, nor does it appear 
that firm received any part of the proceeds thereof. In our 
judgment, so much of the verdict as found the sum of 
$5,995 40, the amount of the McEwen, Grant & Company 
draft, which was allowed by the auditing board, and paid out 
of the state treasury, against the defendants, as partners, was 
contrary to law and the evidence. 

We therefore reverse the judgment of the court below in 
overruling the defendant’s motion for a new trial, unless the 
plaintiff shall write off from the verdict the sum of $5,995 40, 
with the interest on that amount; and in the event the plain- 
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tiff shall do so, then the judgment of the court below will 
stand affirmed. 


THE TyLer Corton Press Company, plaintiff in error, vs. 
EMANUEL CHEVALIER, defendant in error. 


1. A suit for damages for wrongfully turning off an employee, where the 
damage laid is within the jurisdiction of the court, will be maintained, 
though the damage shown by the plaintiff exceeds that amount, if the ver- 
dict be only for the sum within the jurisdiction. 

. When one count is for damages for the wrongful turning off of the employee 
and another on contract, and the proof shows the second count without the 
jurisdiction, the jurisdiction will be maintained on the first count, and the 
second will be considered merely auxiliary. 

. The return of the city court of Savannah to a writ of certiorari founded 
upon written exceptions made therein, is not subject to exceptions and 
traverse as returns of the justice courtsare. The party excepting must put 
his exceptions in writing, and must also furnish the courta sufficient state- 
ment of facts proven to elucidate the exceptions; and the exceptions and 
facts, under the supervision and approval of the city court, make up the 
record and return, and onsuch record and return the case will be reviewed 
by the supreme court. 

4. The presumption is that the city court will supervise and approve such a 
record of exceptions and facts as will fairly present the case for review; if 
the court should refuse or neglect to do so to the damage of any suitor or 
party, mandamus will furnish an adequate remedy. 

5. An executed agreement to receive less than the amount of the debt due, 
by actual payment of the money agreed upon, can be pleaded as an accord 
and satisfaction, and will estop the party so receivingthe money from assert- 
ing his claim to the balance 

. Where the entire claim of the party suing for damages is in dispute, and 
therefore doubtful, the receipt of a part, on condition that the balance 
of the claim be abandoned, is of advantage to the plaintiff, and will be good 
as accord and satisfaction of the whole claim. 


Jurisdiction. Damages. City Court of Savannah. Cer- 
tiorari. Presumptions. Accord and satisfaction. Estoppel. 
Before Judge Tompkins. Chatham Superior Court. May 
Term, 1875. 


Reported in the opinion. 
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R. FALvigant, for plaintiff in error. 


R. R. Ricuarps, for defendant. 


JACKSON, Judge. 


1. This was a suit brought by Chevalier against the Cotton 
Press Company for the breach of a contract of hire. The 
first question made by the record is in respect to the jurisdic- 
tion of the court. The suit was to the city court; its juris- 
diction is limited to $1,000 00, and the proof of the sum due 
the plaintiff: under the contract was over that sum. ‘The de- 
claration contained two counts; one for damages for turning 
the plaintiff off, and the other on the contract. The jury found 
$1,000 00. The law will presume that the verdict was upon 
the count which sustains the jurisdiction, if there be one. We 
think that the count for damages, the damages being laid at 
$1,000 00, does sustain the jurisdiction. A plaintiff may lay 
his damage at what he pleases and can recover no more. So 
far as the damage count goes, the verdict is, we think, good; 
and when the motion was made to dismiss, on the facts show- 
ing a larger amount of damage, it was properly overruled. 

2. If the case had rested only on the second count, which 
set out the contract and was based upon it, we should have 
sustained the motion to dismiss ; for, under the law, a plaintiff 
cannot reduce his demand resting on contract so as to confer 
jurisdiction: Code, section 3460; R. M. Charlton R., 298; 
2 Bay., 180; 2 McCord, 280. The motion being made when 
the proof showed the amount over the jurisdiction, was in 
time as to that count: 13 Vermont, 175; but if one count be 
good, that is, in this case, if the damage count be sufficient to 
sustain the jurisdiction, the others will be held to be merely 
auxiliary, and the jurisdiction will be maintained: 6 Ver- 
mont, 91; 14 Ibid., 296. We, therefore, hold that the city 
court had jurisdiction on the first count, and the case should 
have been retained on that count. 

3. To the record from the city court, in which the facts in 
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connection with the exceptions to the ruling of the court. ap- 
peared, the company excepted as insufficient and proposed to 
traverse the return. ‘The court dismissed the exceptions and 
the traverse, and this is also assigned as error. Whether the 
ruling of the superior court on this point be erroneous or not, 
turns on the question whether the city court of Savannah has 
a system in respect to writs of certiorari perculiar to itself, or 
whether that court is embraced in the general law of certio- 
rari, under the head of inferior judicatories. We think its 
system, as followed in this case, peculiar. In that court the 
party excepting may put his exceptions in writing, and at the 
same time furnish in writing to the court, an abstract of the 
facts sufficient to elucidate each exception he takes, and the 
exceptions and facts, supervised and approved by the city court, 
go up to the superior court as matter of record. ‘There can 
be no traverse or exception to such a proceeding. The city 
court must correct its own records, and the excepting party 
must complain there. 

4, The presumption is that that court will do right; if 
not, mandamus will compel the court to do any ministerial 
act which it neglects and refuses to do, by which any party 
or suitor is damaged. We understand that the practice of the 
city court accords with this construction of the law, and we 
can put no other upon the Code, section 4958. We will not 
say that a party to a suit in the city court may not have pro- 
ceeded under the general law of certiorari, and that in such 
a case the exception and traverse to the return might not have 
been allowed. We leave that question open; though the pro- 
ceeding, as in this case, is the safer and surer mode. 

5, 6. Another assignment of error is upon the charge of 
,the city court, to the effect that the payment to plaintiff by de- 
fendant, of the wages due when he was discharged, on condi- 
tion that he would receive it as entire satisfaction of all claims 
he held and would drop his suit, was nudum pactum, if the 
jury believed he was wrongfully discharged. We think that 
this charge was wrong. The whole claim of the plaintiff was 
in dispute. He was hired on the express condition that he 
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obeyed orders. The question was did he obey orders. The 
proof was conflicting. If he did not obey he failed to com- 
ply with his contract, and could recover nothing. The con- 
sideration of his employment had failed. The money due up 
to the time of his discharge, or that he claimed to be due 
then, was as much in dispute as any other claim of his for 
his wrongful discharge. If he agreed to give up his whole 
claim if the company would pay him that part, he is bound 
by the agreement, and the city court should have so charged, 
and the superior court should have sustained the certiorari 
and granted a new trial on this ground. The Code settles 
the question. Section 2880 enacts that the accord and satis- 
faction must be of some benefit to the creditor to bind him, 
and that the securing a doubtful claim is such a benefit. Sec- 
tion 2881 declares that an agreement for less than the amount 
of the debt cannot be pleaded as accord and satisfaction “un- 
less it be actually executed by payment of the money,” etc. 
Here the money was paid. See, also, 3 Kelly, 310. 

In respect to the right of the plaintiff to sue, we adhere to 
the rule in 8 Georgia, 191, Rogers vs. Parham, that a party 
wrongfully discharged from employment may sue for any 
special injury sustained immediately, or may wait till his term 
of service would have expired, and sue on the contract for all 
his wages, or may treat the contract as rescinded, and sue at 
once for work and labor done on a quantum meruit. We see 
no error in the city court in allowing the verdict to be cor- 
rected by the jury before their discharge. The legislature has 
now conferred the right on the city court of Savannah to 
grant new trials. It is not necessary, therefore, to pass upon 
the question of its right before that act. The remedy by 
certiorari was good in any view we might take of that sub- 
ject. On the whole case, we hold that the court should have 
sustained the certiorari and granted a new trial on the ground 
that the city court erred in its charge that the agreement to 
give up the balance of his claim by Chevalier if the company, 
would pay him the sum of $62 50, was nudum pactum, if 
Chevalier was wrongfully discharged, it being the opinion of 
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this court that if such a contract was made, and the money 
paid, it was executed, and would bind the plaintiff. 
Judgment reversed. 


Evans & RaGuanp, plaintiffs in error, vs, Tae ATLANTA 
AND West Pornt RAILROAD CoMPANY, defendant in error. 


1. The sayings of the agents of a railroad company are admissible and will 
bind the company, only when made in the particular business entrusted to 
them, and while engaged in that business. 

. Hence, to authorize the introduction as evidence of the written indorse- 
ment of the agents of a railroad company, upon a bill of lading referred 
from one agent to another, in respect to the condition of corn when re- 
ceived by the company sought to be charged with damage thereto, it must 
be shown that it is the business of such agents, entrusted to them by the 
company, to investigate the condition of the freight, and to indorse the re- 
sult of their investigations upon such bill of lading. 

3. For this purpose the agents of connecting roads may be the agents of the 
the road sued, but the fact that the road sued is one of the connecting line, 
and under contract with the others in respect to the carriage of freight, 
must appear in order to make the agents of other companies its agents to 
do for the company last receiving the freight, and sued for the Gamage, 
what such agents are authorized to do for the other companies. 

. To bind «the last company which has received the goods as in good or- 
der,’ under section 2084 of the Code, there must be some proof that it so 
received them; and the written indorsement of the agent on the Dill of 
lading, made some time after their reception, is not evidence unless accom- 
panied with proof that it was his business so to act on reference of the mat- 
ter to him. 

. Nor is a bill of lading, executed at St. Louis, Missouri, for corn “ received 
in apparent good order on board good steamboat Emma C. Elliott, to be 
conveyed from St. Louis to Memphis, and from thence by the Memphis and 
Charleston railroad, with connecting railroads, to be delivered in like good 
order at the company’s depot at LaGrange, Georgia,” and signed by their 
agent, evidence to show the reception of the corn in good order by the de- 
fendant, unless it be proved that the defendant was one of the connecting 
roads under contract with the other and with the steamer, and thus bound 
by the act of the steamer’s agent at St. Louis. 

6. Upon proof that goods “in good order,” or “in apparent good order,” 
or “asin good order,” are received on any railroad of a line in connection 
with which “the last company” runs its road, the presumption will arise 
that such condition of the goods continued up to the time when the last 
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company received them, and the last company will be responsible to the 
consignee, unless it shows that the goods were not received by it in such 
good order, or apparent good order, but there must be some legal evidence 
to show either that the last company received the goods as in good order, or 
that some other railroad company connecting with it, so received them, and 
in the absence of any legal evidence of either fact, a non-suit was properly 
awarded—especially as in this case there was no proof that defendant re- 
ceived the corn from any other carrier, or how it was received, after the 
indorsement upon the bill of lading by the agent was rejected as evidence. 


Principal and agent. Railroads. Evidence. Bill of la- 
ding. Before Judge Hopkins. Fulton Superior Court. Oc- 
tober Term, 1875. 


Reported in the opinion. 


Jackson & Lumpkin; THoomas H. WHITAKER, for plain- 
tiffs in error. 


A. M. Hamoonp & Son, for defendant. 


JACKSON, Judge. 


This suit was brought for the recovery of damages to cer- 
tain corn delivered at Saint Louis, Missouri, to a steamer, 
in apparent good order, to be conveyed by the steamboat to 
Memphis, and thence by the Memphis and Charleston Rail- 
road, and other connecting roads, to LaGrange, Georgia. The 
corn was delivered to the plaintiffs, who were the consignees, 
at LaGrange, but was badly damaged. Suit was brought 
against the defendant, on thé allegation that defendant was 
the last company which received the corn in good order, and 
was consequently responsible for the damage. 

1, 2,3. The bill of lading, with the indorsement of the 
freight agent of the defendant at Atlanta thereon, to the effect 
that the defendant received the corn from the Western and 
Atlantic Railroad in good order, was tendered in evidence and 
rejected, and the first question presented for review here is, 
was this indorsement by the agent, made some days after the 
corn passed through Atlanta, legal evidence to show that the 
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defendant received the corn as in good order, so as to charge it 
with the damages as the last company which received it? If 
it was the duty of this agent to investigate how the freight 
was received, whether in good or bad order, and to report 
that fact on the bill of lading on inquiry by the agent at 
LaGrange, then we think this indorsement would be made 
“dum fervet opus”—in the very work entrusted to him by 
the company—and being so made in the business he was em- 
ployed to transact, his sayings or writings, which are but 
written statements, would be admissible; but in the absence 
of proof that this was in the line of his business—that it was 
his duty to investigate and report thereon—the written state- 
ment on the bill of lading would be but the sayings of the 
agent in respect to a past transaction, and would not be ad- 
missible. In this case, the record does not disclose any proof 
that such investigation and report and indorsement was part 
of the business of this agent, and therefore the indorsement 
was properly rejected. In other states, there is some conflict 
in the authorities upon the subject, and also in the English 
Reports: 8 N. Y., 501, 509; 6 Gray, 450; 28 Eng. Com. 
Law, 275; 10 Eng. Law—all go to show that the sayings of 
the agents as to past transactions are admissible; but in 
Georgia, the question is not an open one. Section 2208 of 
our Code, and many decisions of this court, settle it beyond 
controversy: 6 Georgia Reports, 365; 19 Ibid., 416; 29 
Ibid., 399, 461; 34 Ibid., 330; 26 Ibid. 111, and others. 
These Georgia cases and our Code confine the admissibility of 
the sayings of the agent to the business entrusted to him, and 
to the time while so employed, and exclude his sayings as to 
past transactions. In our state, they are admissible only upon 
the principle of being part of the ‘res geste.” It is clear, 
therefore, that the court rejected the indorsement of this agent 
and of the other agents, properly, because they spoke or wrote 
about past transactions, and there was no proof that it was 
their business to investigate these transactions and write or 
make statements about them. 

4, The indorsement upon the bill of lading made by the 
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agents of this company, and other companies connecting there- 
with, being properly rejected as evidence, no case is left for the 
plaintiffs except such as is made by the bill of lading, stripped 
of the indorsements, and the reception of the damaged corn 
at LaGrange. Its reception at LaGrange in a damaged con- 
dition, is certainly no proof that the defendant received the 
corn as in good order at Atlanta. ‘True, there are authorities 
to this effect, but we cannot concur in the principle ruled or in 
the reasoning which led to it: See note to Angell on Carriers, 
4th edition, section 202, and cases cited. No presumption, we 
think, can arise that it was received in good order at Atlanta, 
from the fact that it reached LaGrange badly damaged ; if 
any presumption arose, it would seem the contrary, especially 
where, as in this case, the damage is hid from sight. 

5. The whole case, then, is narrowed to this point: does 
the receipt that the corn was in apparent good order, given by 
an agent of a steamboat at St. Louis, to be carried by water 
to Memphis and thence by rail to LaGrange, furnish any evi- 
dence, actual or presumptive, that the defendant received the 
corn in good order, or in apparent good order, or as in good 
order, at Atlanta, Georgia? There is no evidence that the 
defendant was connected with the steamboat; that it was en- 
gaged by any contract with it or other roads and it, so as to 
make the agent at St. Louis who receipted the bill of lading 
for the steamer, in any sense the agent of defendant so as to 
bind the defendant. Our statute, section 2084 of the Code, 
makes the last company of connecting railroads liable; it is 
silent in respect to any connection with steamboats. And it 
appears to us that there is reason in this silence. Railroads 
are stationary, always to be found in the same place; steam- 
boats may be in one water one year, and another year a thou- 
sand miles off. Whilst, therefore, it is just to the consignee, 
and not unjust to the railroad carrier, to make the last com- 
pany responsible to the consignee, and force that company to 
go upon its connecting lines for indemnity, to put the onus 
upon such company to saddle the damage on the connecting 
road which caused it, it would be hardly just to apply the 
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rule to a steamboat. The connecting road is immovable, it 
can always be found and sued ; the boat is movable, variable, 
changeable in location, and not so easily found or sued ; but 
we will not rule on this point. 

6. Excluding the indorsements upon the bill of lading, 
there is no evidence that any of the connecting railroads re- 
ceived this corn in good order, or as in good order. If that 
fact had been proven, then the presumption would have 
arisen that the corn remained in that condition of good order 
from connecting road to connecting road until it reached de- 
fendant, and hence that it was received by defendant as in the 
good order in which it left the other roads; and such pre- 
sumptive proof would have been sufficient to carry the case to 
the jury, and unless rebutted, to have authorized a recovery 
from the defendant. Such seem to be the authorities ; and 
principle and practical good sense, and the convenience of the 
public, sustain them, we think. See 43 Barb., 225; 45 N. Y., 
518; 28 Wis., 204. But this case, we think, breaks down 
from the fact that there is no positive proof that the defend- 
ant received this corn in good order, or as in good order, and 
no presumptive proof thereof by proof that any road with 
which it connected so received the corn, nor any proof that it 
received the corn from any other carrier. We must, therefore, 
after much deliberation and some hesitation, sustain the non- 
suit and affirm the judgment, there being no legal evidence to 
show how, or from whom, or in what condition, this defend- 
ant received the corn alleged to have been damaged, after the 
indorsements upon the bill of lading were ruled out or re- 
jected as evidence. 

Judgment affirmed. 
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JAMES WARMOCK, plaintiff in error, vs. THE STATE OF 
GeoraiA, defendant in error. 


1. The court should not express the opinion to the jury that the facts (stating 
them) “make not a slight, but a strong circumstance from which they 
could infer that the pistol was concealed.” 

2. Counsel have the right to present their view of the law as well as the facts 
to the jury, especially in criminal cases, subject of course to the control of 
the court in the charge. Without this right, there can be no intelligent ap- 
plication of the law to the facts. 


Criminal law. Charge of court. Before Judge Wricur. 
Appling Superior Court. September Term, 1875. 


Reported in the opinion. 


G. J. Hotton; D. M. Roserts, by brief, for plaintiff in 
error. 


S. W. Hircu, solicitor general, for the state. 


JACKSON, Judge. 


The defendant was indicted and convicted of the offense of 
carrying concealed weapons. He moved for a new trial on 
the ground of two errors in the court on his trial: 

First, that the court charged the jury “that when two men 
standing together face to face, one raising his hand from his 
side, exhibiting his pistol, and then dropping his hand, and 
the other did not see it before or after he raised it, having a 
fair chance to see it, it was not a slight but a strong circum- 
stance from which they could infer that the pistol was con- 
concealed.” We think that the couri erred in this charge on 
the authority of the case of Stephenson vs. The State, 40 
Georgia Reports, 291. That case covers this all over. 

The second error assigned is, that the court erred in not al- 
lowing counsel to present his view of the law of the case to 
the jury, but interrupted him, and said that matters of law 
should be argued to the court, and facts to the jury. We 
have ruled at this term that in a civil case counsel have a 
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right to present their views of the law so as to discuss the 
facts intelligently to the jury, and we ruled at the last term 
that counsel could, in the hearing of the court and subject of 
course to his correction in the charge, read and comment on 
law to the jury in a criminal case: See Ransone vs. Christian, 
page 353; McMath vs. The State, 55 Georgia Reports, 303. 
We think the court erred in withholding this right. 
Let the judgment be reversed. 


Exurs & PALMER, plaintiffs in error, vs. JAMES A. JONES & 
Company, defendants in error. 


1. In refusing the injunction prayed for, the judge acted within the scope of 
his legal discretion and did not abuse it. 
2. A contract not to carry on a certain trade within the limits of a certain 


town, if clearly made out, will be enforced. (R.) 


Injunction. Contracts. Before Judge WricHt. Mitchell 
County. At Chambers, January 31, 1876. 


Ellis & Palmer filed their bill against Jones & Company, 
in which they alleged that they had purchased the defendants’ 
stock of merchandise, consisting of dry goods, groceries, etc., 
their store-house containing the same, their custom, good will 
and right to do business in the town of Camilla, in the county 
of Mitchell, for the sum of $7,500 00; that said defendant, 
in violation of said contract, had recommenced the same busi- 
ness within twenty-four feet of their old stand, and if allowed 
to proceed would greatly damage complainants. They prayed 
the writ of injunction. 

The defendants answered, denying in the most positive 
terms the contract set forth in the bill. Numerous and con- 
flicting affidavits were read in support of the bill and answer 
respectively. 

The chancellor refused the injunction and complainants ex- 
cepted. 
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JAMES H. Spence, for plaintiffs inerror. 


Davis & Lyon, for defendants. 


BLECKLEY, Judge. 


.The judge below, on the bill, answer and affidavits, refused 
the injunction prayed for. In so doing he exercised the dis- 
cretion with which he is invested by law, and we do not per- 
ceive that he abused it. The case was rather vague, and the 
judge might have well supposed that there was not that full 
degree of certainty in the facts which would demand his in- 
terposition by the remedy of injunction. If he had ruled 
the other way, we. should not have reversed him, nor shall 
we reverse what he did rule. It does not appear that he held 
the contract alleged in the bill to be invalid because in re- 
straint of trade. We think such a contract can be enforced, 
if satisfactorily made out by evidence: 10 Georgia Reports, 
503. 

In reference to the fraud in pricing the goods, there seems 
to be no necessity for injunction on that account, as the de- 
fendants are not insolvent. 

Judgment affirmed. 


Hacker & MALoney, plaintiffs in error, vs. GROOVER, 
Stusss & Company, defendants in error. 


1. A trial was had in the city court of Savannah in July, 1872, at which cer- 
tain exceptions were taken as a basis for an application for the writ of cer- 
tiorart. On the 17th of the same month, the writ of certiorari was order. 
ed to issue returnable to the January term, 1873, of the superior court. The 
city judge having made no return, on March 5th, 1875, the defendants ob- 
tained a mandamus requiring him to certify.and send up the proceedings 
in said case, to which he answered that he could not comply with the order 
as the facts of the case had passed from his recollection, the trial having 
been had several years ago, and no statement of the facts having been filed 
or presented for his approval in accordance with the usual practice. Un- 

VOL. LVI. 33. 
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der these cirumstances, on July 31st, 1875, plaintiffs moved to dismiss the 
certivrari: 

Held, that this motion was properly overruled as the defendants had not been 
called upon by rule to show cause why their certiorari should not be dis- 
missed. 

2. When a party to a cause in the city court of Savannah excepts to any pro- 
ceeding affecting the real merits of the case, he must file with such excep- 
tion, a just and true statement of the facts relating thereto, and of all legal 
points arising therein, subject to the approval of the judge. : 

3. To order the case sent back to the city court for a new trial was error. 


Practice in the Superior Court. Certiorari. New trial. 
City Court of Savannah. Before Judge Tompkins. Chatham 
Superior Court. May Term, 1875. 


Reported in the decision. 
Rurus E. Lester, by brief, for plaintiffs in error. 


Howe. & DENMARK, for defendants, 


Warner, Chief Justice. 


It appears from the record, that at the July term of the 
city court of Savannah, a case was tried in which Hacker 
& Maloney were plaintiffs, and Groover, Stubbs & Compa- 
ny were defendants, and that a verdict was rendered in fa- 
vor of said plaintiffs against the defendants ; that exceptions 
were taken thereto, and overruled by the court on the 17th 
of July, 1872; that on that day, the defendants applied to 
the judge of the superior court for a writ of certiorari, which 
was sanctioned and directed the city judge to certify and 
send up to the superior court the proceedings in said case, to 
the January term, 1873; that service of said writ was ac- 
knowledged by the city judge on the 22d of August, 1872, 
and notice thereof given to the plaintiffs’ attorney. The city 
judge had made no return to the writ of certiorari, and on the 
5th of March, 1875, the defendants obtained from the judge 
of the superior court a mandamus against the judge of the city 
court requiring him to certify and send up the proceedings in 
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said case, to which the judge of the city court answered that he 
could not comply with the order of the court, inasmuch as the 
facts of the case had gone out of his recollection, the case having 
been tried some years ago, and no statement of the facts having 
been filed or presented for approval according to the practice 


in the city court of Savannah, which answer was not traversed, 
nor any further proceedings taken upon the mandamus. On 
the 31st of July, 1875, the plaintiffs’ attorney made a motion 
to dismiss the certiorari, which the court overruled. The de- 
fendants’ attorney then made a motion that the case be sent 
back for a new trial in the city court, which motion the court 
granted, and ordered a new hearing of the case, and gave judg- 
ment against the plaintiffs for the costs in the superior court ; 
whereupon the plaintiffs excepted. 

1. There was no error in refusing to dismiss the certiorari. 
Before the plaintiffs were entitled to have had that motion 
granted, in view of the special facts of this case, they should 
have first obtained a rule calling upon the defendants to show 

‘cause why their certiorari should not be dismissed, upon rea- 
sonable notice thereof. 

2. When a party to a cause in the city court of Savannah 
takes exceptions to any proceedings in a suit in that court 
affecting the real merits of the same, as provided by the 
4958th section of the Code, it is the duty of the party so 
filing such exceptions, to file at the same time a just and true 
statement of the facts relating thereto, as well as the legal 
points arising thereon, subject to the approval of the city 
judge, and such we understand from the answer of the city 
judge to have been the practice in that court. The party ex- 
cepting for the purpose of obtaining a certiorari failed to file 
any statement of facts at the time of filing the exceptions, 
and was therefore the party in default. 

3. We are not aware of any law which would have author- 
ized the court to order a new trial in the case on the state- 
ment of facts contained in the record. The object and pur- 
pose of the defendants in their application for a certiorari was 
to obtain a new trial, and by their own default they have ob- 
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tained one under the order of the court, without a hearing 
upon their certiorari. 
Let the judgment of the court below be reversed. 


Wricut W. Harre tt, plaintiff in error, vx. HANNuM & 
CoLEMAN, defendants in error. 


. Citizens generally have no strict right of common of pasture in the “‘woods,”’ 
or upon the unenclosed lands of others; and an injunction will not be 
granted to restrain land-owners or other persons from unlawfully firing the 
woods at undue seasons of the year, to the injury or destruction of the 
range for cattle, where the injunction is applied for by a proprietor of cat- 
tle who rests his bill upon the right of common of pasture, but shows no right 
other than that enjoyed, or which might be enjoyed alike by the public in 
general. 

. If equity will, in any case, restrain a breach of the law which restricts the 
firing of the woods to the months of February and March, will it do so 
where the system of burning complained of is a few acres at a time, and 
where cause for penal actions and criminal prosecutions on account of past 
execution of the system has already happened, and the complainant does 
not show by his bill that he has either sued or prosecuted the defendants 


for their past acts? Quere ? 


Injunction. Common of pasture. Before Judge PATE. 
Dodge County. At Chambers. January 8th, 1876. 


Reported in the opinion. 
L, A. HALL, for plaintiff in error. 
J. F. DeLAcey, for defendants. 


BLECKLEY, Judge. . 


This case presents a contest over cattle and turpentine. 
The herdsman makes a stand against the aggressions of the 
manufacturer. The man whose vocation it is to turn the 
herbage into beef rises up against the man who seeks to con- 
vert the trees into turpentine. The disputed element is fire. 
Fire is the friend and ally of him who seeks after turpentine, 
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but the mortal enemy of him who rejoices in the possession of 
many cattle. The one ranges the forest with his brands of 
burning ; the other, in alarm,-cries fire! and clamors for its 
extinction by a court of equity. And equity, it seems, finds 
this a difficult business. The fire department of the court is 
very indifferent. It is wanting in hooks and ladders, engines 
and other appliances, and has no water works. How equity 
is to put out fire, or to prevent it from spreading, is more 
than we know, without some thoughtful consideration, The 
complainant, however, is in court with his application for aid 
by the writ of injunction; and that is a writ which has ar- 
rested many things, and may possibly arrest fire itself. Let 
us see. 

1. Looking first to the mere power of the court to meddle 
in the matter, equity cannot interfere to save property, even 
in cases of conflagration, without he who applies for its aid 
shows that he has an interest in what is about to be burned, 
The right alleged must be one which the law recognizes as 
property. The complainant has made an effort to comply 
with this indispensable {condition by averring that he has, in 
the woods in question, the right of common of pasture for his 
cattle, which are numerous, and which have been accustomed 
to range in those woods heretofore. The position of the bill 
is, not that the burning is a nuisance because the cattle will 
go there, to their injury, and cannot be prevented from brows- 
ing on the impoverished burned patches, so long as the lands 
are left unenclosed, but’that it is the complainant’s right for 
them to be there in the woods and enjoy pasture. This is sub- 
stantially what is alleged on the subject of his title; and we 
are constrained to say that it is wholly insufficient. He does 
not set forth any contract, prescription or other lawful basis 
for the right he claims. He presents no state of facts show- 
ing it to bea right in him to pasture his cattle there, which 
would not have equal validity in favor of all mankind. For 
ought that we can see in his bill, all the inhabitants of Georgia, 
at least, might claim with hima similar and co equal privilege. 
This vastness of extent as to the number of beneficiaries might 
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hold as to some matters; such, for instance, as the public 
roads, the navigable rivers, etc., but not, we apprehend, as to 
common of pasture upon lands which are all private property. 
For the right to be in anybody it is essential that it should 
not be in everybody. What belongs to the world at large, is 
no man’s in particular: 51 Georgia Reports, 74. It will be 
already clear that in our judgment, a court of equity cannot 
visit the scene of the fire at the complainant’s instance. He 
is, legally speaking, a mere spectator of whatever destruction 
may happen to the grass in that region, unless he shall choose 
to change his forum and try penalty instead of injunction. 

2. It isan act which subjects the perpetrator both to penal 
action and to indictment, to burn the woods, except within 
the time, and after the notice prescribed by law: See Code, 
sections 1456, 1457, 1458. From the record before us it ap- 
pears that the defendants, for the benefit of their turpentine 
business, act upon a system in firing the woods, and have al- 
ready had one or more burnings of a few acres, in part execu- 


tion of that system. Even if the complainant had the right 

of common which he claims, it would be a grave question 

whether, in view of the apparently adequate resources which 

the Code affords by suit and indictment, the complainant 

would not be left to the risk of future fires until he had tried 

to prevent them by suing and prosecuting for those of the past. 
Judgment affirmed. 


ARCHIBALD GILMORE, plaintiff in error, vs. CHRISTOPHER 
Murpny, defendant in error. 


1. Where a plea is so indefinite and uncertain as to render it impossible for 
the court to pronounce the judgment of the law thereon, a demurrer there- 
to should be sustained. 

2. Where the question at issue is whether a business, nominally conducted 
in the name of a firm, was, at a certain time, really the property of one of 
the alleged members, newly discovered evidence to the effect that each one 
of the apparent partners had told a witness several years after the time at 
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which the fact was material, that whilst they did business as a firm, yet, in 
reality, one of the alleged partners had no interest therein, is no ground of 
new trial. 


Pleadings. New trial. Before Judge Tompkins. Chat- 
ham Superior Court. May Term, 1875. 


One of the grounds of the motion for new trial was that 
of newly discovered evidence, to the effect that Murphy and 
Clark had each told one Mills, in July, 1873, that the latter 
had no interest in the business of Murphy & Clark, but sim- 
ply received wages as anemployee. The mortgage sought to 
be foreclosed was executed on January 26th, 1871. The usu- 
al supporting affidavits were attached. 

For the remaining facts, see the decision. 


Rurus E. Lester, by brief, for plaintiff in error. 


GeorGE A. MERCER, by brief, for defendant. 


WARNER, Chief Justice. 


C. Murphy, the plaintiff in the court below, petitioned for 
tke foreclosure of a mortgage executed by A. Gilmore, and 
claimed that $1,680 00, besides interest, etc., was due. Gil- 
more filed, first, a plea of partial payment, which was allowed. 
Plaintiff moved to strike all that part of defendant’s plea 
which followed the first plea of partial payment. The court, 
after argument, sustained the motion. The plea so stricken 
alleged that Murphy, in consideration that Gilmore would 
agree to do for the firm of Murphy & Clark, of which Mur- 
phy was a member, the ornamental and sign painting for the 
said firm, that he (Murphy) would pay the purchase money 
of the said land, and would also take half of the land him- 
self, and would give to Gilmore time to pay for the said land 
until the amounts with which he was to be credited for his 
work by the said Murphy & Clark, should be sufficient to re- 
imburse the said Murphy; that in pursuance of said contract, 
Gilmore went to work for the said Murphy & Clark, and 
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rendered service to them to the amount of $1,653 74; that 
the said Murphy & Clark were entitled to charge against him 
(Gilmore) the sum of $1,046 27, for advances and payments 
made to him, (Gilmore,) leaving a balance in his favor of 
$607 47, due him by the said firm of Murphy & Clark. And 
Gilmore claimed the right to set off this balance against the 
debt due C. Murphy individually. Gilmore also pleaded that 
Murphy had damaged him to the extent of $1,200 00—in 
this, that the said Murphy & Clark, through the said Chris- 
topher Murphy, failed to supply him (Gilmore) with a large 
part of the work which they agreed for him to do, but em- 
ployed others to do the work, thus keeping him unemployed, 
and depriving him of the opportunity of working out the 
payment for the said land in the manner agreed on. And 
said Gilmore claimed the right to recoup this damage against 
the debt due Murphy. 

The jury found a verdict in favor of the plaintiff. The 
defendant made a motion for a new trial on the ground that 
the court erred in sustaining the demurrer to the second and 
third pleas of the defendant and ordering the same to be 
stricken, and for newly discovered evidence, which motion 
was overruled, and the defendant excepted. . 

1. The defendant did not allege in his plea at what time 
the alleged agreement was made nor within what time it was 
to be performed. Whether the alleged agreement was in 
writing, or by parol, or whether it was to be performed within 
one year or not, the plea did not state, nor was there any bill 
of particulars annexed thereto specifying the amount of work 
done by the defendant, nor was it alleged that the plaintiff 
agreed to credit the amount of the defendant’s work on his 
mortgage. The pleas of the defendant were entirely too in- 
definite and uncertain to enable the court to pronounce the 
judgment of the law thereon. Good pleading consists in a 
logical statement of facts upon the record in view of the law 
applicable thereto. 

2. The newly discovered evidence relates to what Murphy 
and Clark told the witness, Mills, in July, 1873, in regard to 
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their being partners at that time, whereas the note and mort- 
gage was made in January, 1871. We find no error in over- 
ruling the motion for a new trial on the statement of facts. 
disclosed in the record. 

Let the judgment of the court below be affirmed. 


Co._umsBus W. DismMvuKEs, administrator, plaintiff in error, 
vs. MARY JANE PaRRoTT, defendant in error. 


1, An instrument, in form a deed of gift and well attested as such, but not 
legally attested as a will, so that it would wholly fail of effect if construed 
to be testamentary in its character, should, if very doubtful in its terms ‘ 
with reference to the time of vesting the estate, be classed as a deed and 
not as a will, 

2. An indenture, signed, sealed and delivered by a father, in presence of two 
attesting witnesses, giving and granting certain land to his daughter, in con- 
sideration of love and affection, to have and to hold the same after his 
death, during her natural life, he reserving the right of controlling the 
premises as long as he lived, and expressing a desire that at her death the 
property should be sold and divided between his other children, vested, at 
the time of its execution and delivery, an estate for life in the daughter, 
subject only to the father’s right of possession, use and enjoyment during 
his own life. 


Deed or will. Before Judge CLark. Webster Superior 
Court. September Adjourned Term, 1875. 


Reported in the opinion. 


ALLEN Fort; L. C. Hoy te, for plaintiff in error. 


Hawkins & Hawkins, for defendant. 


BLECKLEY, Judge. 


The action-was by the administrator of the donor against 
the donee in the following instrument; and the only question 
for decision is, whether the instrument is a testamentary paper 
or a deed: 
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“ GEORGIA— WEBSTER CounryYy : 

“This indéhture made this 6th day of January, 1873, be- 
tween William H. Dismukes, of said county and state, of the 
one part, and Mary Jane Parrott, his daughter, of the same 
place, of the other part: witnesseth, that the said William 
H. Dismukes, for the love and affection that he has for his 
daughter, Mary Jane Parrott, has given and granted, and does 
by these presents give and grant unto the said Mary Jane 
Parrott, all that tract of land constituting his residence in said 
county. To have and to hold the aforesaid premises after his 
death during her natural life. The said William H. Dis- 
mukes reserves the right of controlling the aforementioned 
premises as long as he lives. William H. Dismukes desires 
that the aforementioned premises, at the death of the said 
Mary Jane Parrott, be sold and divided between the balance of 
his children. W. H. DISMUKES, [Seal.] 


“ Signed, sealed and delivered in the presence of 
“ Mark HoLiomon, 
“ Perer W. Reppick, N. P. and ex of. J. P.” 


It is not easy to say what this instrument is. It has the form 
and general requisites of a deed, including attestation. Con- 
strued as a deed, it would have validity and take effect ; con- 
strued as a will, it would bea nullity, as it has but two witnesses, 
and the lawrequires three. We do not certainly know what it is 
Its construction is very doubtful. Taking all its terms togeth- 
er,it would seem that the grantor intended to pass something 
presently, for he defines what it was his purpose to reserve, nam- 
ely: the control during his own life. By control, he most prob- 
ably meant possession, use and enjoyment; not absolute title, 
with power of disposition beyond the term of his own life. To 
hold the instrument to be a will would be to make the re- 
servation altogether idle and useless. By holding it to bea 
deed, effect can be given to the reservation as a part of the in- 
strument—to all the words, without rejecting any as super- 
fluous. This, we think, is the safer and better construction. 
It is the one which was adopted by the court below, and we 
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are not convinced that the court erred. Numerous cases on 
the general subject have been heretofore decided by this court ; 
but it is unnecessary to cite them. We have not omitted to 
examine them. 


Judgment affirmed. 


Maxime J. DesverceErs ef al., plaintiffs in error, vs. FRAN- 
cis M. WIx1Is, administrator, defendant in error. 


That there exists a public road upon land which was known to the vendee at 
the time of the purchase, does not constitute a breach of a covenant of 
warranty against incumbrances. 


Warranty. Roads. Before Judge TompKins. Chatham 
Superior Court. May Term, 1875. 


Reported in the decision. 
Rurvs E. Lester, by brief, for plaintiffs in error. 
Howe. & DENMARK, for defendant. 


WARNER, Chief Justice. 


The plaintiff, as the administrator of W. F. Willis, sued 
the defendants on a promissory note given by them to his in- 
testate for the sum of $833 33. The defendants pleaded that 
the note was given for a part of the purchase money of a cer- 
tain described tract of land purchased by them of the plain- 
tiff’s intestate in his lifetime, who, by his deed of convey- 
ance of said land to them, covenanted and warranted the title 
thereto to be free and discharged of, and from all manner of 
incumbrances whatsoever. The defendants allege that said 
covenant was broken in this, that at the time of making said 
deed the said bargained premises were not free from incum- 
brances, but on the contrary, before the making of said deed, 
for a long time, there had been, and then was, and ever since 
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hath been, a public road running through said land, to the use . 
of which road the public generally had at that time acquired, 
and have continued to exercise, this right, which defendants 
are unable to prevent, to their damage, $1,000 00. The jury, 
under the charge of the court, found a verdict for the plain- 
tiff for the full amount of the note. The defendants made a 
motion for a new trial on the several grounds therein set 
forth, which the court overruled, and the defendants excepted. 
The court charged the jury “that if thedefendants knew, 
at the time of the purchase of the land, that there was a road 
existing upon it, either a public or a private road, they cannot 
avail themselves of the warranty against incumbrances.” A 
general warranty of title to land against the claims of all per- 
sons includes in itself covenant of a right to sell, and of quiet 
enjoyment and of freedom from incumbrances: Code, section 
2603. The question made by the record in this case is, 
whether a public road on the land, which fact was known to 
the purchaser at the time of his purchase, is, in this state, a 
breach of a covenant of warranty against incumbrances? The 
decisions of the courts of this country are not uniform upon 
this question, but the weight of authority, we think, is that 
the existence of a public road on the land, known to the pur- 
chaser, is not such an incumbrance as would constitute a 
breach of the covenant of warranty. This view of the ques- 
tion is sustained by the better reason, especially as applicable 
to the condition of the people of this state. ‘To hold that a 
public road_ running through a tract of land, which was 
known to the purchaser at the time of his purchase thereof, 
is such an incumbrance on the land as would constitute a 
breach of a covenant of waryanty against incumbrances, would 
produce a crop of litigation in this state that would be almost 
interminable. It is true that the court charged the jury if 
there was a private road on the land, that would not be a 
breach of the warranty against incumbrances, but that part of 
the charge did not hurt the defendants, inasmuch as they ad- 
mitted in their plea that the road on the land in controver- 
sy was a public road. Whether a private road on land 
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would be a breach of a covenant of warranty against incum- 
brances, we express no opinion. The court submitted the 
question as to the fraudulent representations made by the 
vendor to the jury, and they have passed upon it. If the 
evidence had clearly shown that it was the intention of the 
parties at the time of the purchase of the land that the de- 
fendants would have the right to stop up the road, and that 
the warranty was made expressly in view of that fact, it 
would have presented a different question. The only evi- 
dence in the record on that point is that Willis told Richards 
(who was Willis’ agent to show the land to any one who 
might desire to look at it with a view to purchase,) that he 
might run his fence across the road, that it was only there for 
convenience, and that he told one of the defendants when he 
came to look at the land what Willis had told him, that any 
one purchasing the land might close up the road. In view of 
the evidence disclosed in the record, and the charge of the 
court applicable thereto, we find no error in overruling the 
motion for a new trial. 
Let the judgment of the court below be affirmed. 


JEssE L. BLALocK, plaintiff in error, vs. M. M. TIpWELL, 
executor, defendant in error. 


1, Judgment rendered in 1874, in a suit commenced in 1856, cannot be set 
aside for a clerical mistake in the process, the original defendant having ap- 
peared at the first term after the declaration was filed and pleaded to the 
merits of the action; his executor, on being made a party, having also 
pleaded to the merits; and no suggestion of any defect in the process hav- 
ing been made until after verdict and judgment, eighteen years posterior 
to the first appearance and plea. 

. Even before the adoption of the Code, appearance and pleading to the 
merits waived service. 


Judgments. Waiver. Pleadings. Service. Process. Be- 
fore Judge BucHANAN. Fayette Superior Court. August 
Term, 1875. 
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Reported in the opinion. 


J. L. Buatock; Dorsey & Brapy, by B. F. LonGLey, 
for plaintiff in error. 


No appearance for defendant. 


BLECKLEY, Judge. 


The declaration was filed on August 26th, 1856. The 
clerk issued process returnable to the superior court to be held 
“on the third Monday in September next,” and dated it Sep- 
tember 27th, 1856. No return of service was made by the 
sheriff, and there was no acknowledgment or written waiver 
of service. At September term, 1856, the defendant appear- 
ed by attorney and pleaded the general issue. He died, and 
his executor was made a party. The executor appeared and 
pleaded the general issue, and a special plea to the action. At 
August term, 1874, a verdict was rendered for the plaintiff, 
and judgment thereon was duly entered up and signed. Af- 
ter all this, the executor moved the court to set aside and va- 
cate the judgment, on the ground that the process bore date 
on the 27th of September, 1856, and required the defendant 
to appear at the superior court to be held “on the third Mon- 
day in September next;” and on the ground that there was 
no return, acknowledgment or waiver of service. The court 
granted the motion, at August term, 1875, and passed an or- 
der setting aside and vacating the judgment. 

1. The early rulings of this court on the subject of pro- 
cess were very strict: See 6 Georgia Reports, 44; 13 Ibid., 
217; 16 Ibid., 194; 17 Ibid., 67; 20 Ibid. 225, 398. 
Looking back upon them, some of the judges doubted whe- 
ther they were not overstrict; 22 Georgia Reports, 358; 
27 Lbid., 263. The amendment act of 1853-4, most proba- 
bly had some influence in softening the construction, or rather 
the application of the act of 1799. In Irwin vs. McKee, 25 
Georgia Reports, 646, the head-note is, “Too late to object to 
process after party has appeared, confessed judgment, and en- 
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tered an appeal.” That case was very similar to the present. 
In it the process was dated April Ist, 1856, and required ap- 
pearance “on the third Monday in April next.” The defend- 
ant, having confessed judgment and entered an appeal, moved, 
on the appeal trial, to dismiss the cause on account of defect 
in the process. The motion was denied. In affirming the 
judgment, Judge McDonaLD, speaking for the court, said: 
“The process was amendable by statute; but if it had not 
been, it had the effect of all process, for the defendant ap- 
peared and defended.” 

In Townsend vs. Stoddard, 26 Georgia Reports, 430, the 
head-note reads thus: “ Declaration amendable, being sub- 
stantially correct; provess calling party to wrong day, also 
amendable if defendant appeared at the time fixed on for the 
court and moved in the case.” The process required appear- 
ance on the second Monday in April, when the time fixed by 
Jaw for holding the court was the fourth Monday. There was 
also some defect in the declaration, and the court allowed both 
to be amended. Inthe opinion delivered by Judge McDon- 
ALD, he said they were both amendable by statute, and that 
the defendant’s appearance (he having made a motion in the 
cause as well as appeared) was a waiver of defects and errors 
in the process calling him to the court. 

Upon the authority of these two cases we think we are well 
warranted in holding that the motion to set aside the judg- 
ment in the case at bar ought to have been denied. The ori- 
ginal defendant appeared and pleaded at September term, 1856. 
It is clear enough that that was the term to which the pro- 
cess was meant to be returnable. The mistake, doubtless, was 
made in dating the process, the word “September” having been 
written in place of'the word “ August.” Besides, the case re- 
mained in court until long after the full day-light of amend- 
ment had dawned upon our law by the adoption of the Code; 
and it would be strikingly out of harmony with the times if 
a case tried in 1874, after eighteen years of lingering or of 
litigation, had to go down and be forever lost because of a 
trivial defect in the process. As Judge LUMPKIN said in 
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Tatum vs. Allison, 31 Georgia Reports, 337, “the time for 
such trifling is past.” 

2. The ground of the motion which attacks the proceeding 
for want of formal service, is clearly insufficient. There was 
double the appearance and pleading requisite to supply the 
place of service: 11 Georgia Reports, 20; 13 Ibid., 217; 14 
Ibid., 587. 

Judgment reversed. 


W. Woops, ordinary, plaintiff in error, vs. E. C. JonEs, de- 
fendant in error. 


1. Generally a judgment of reversal embracing no special directions, simply 
vacates the judgment excepted to, and is to be followed by a new trial in 
the court below: 25 Georgia Reports, 653. 

2. After a judgment in favor of a creditor upon a money rule against the 
sheriff has been reversed, on the ground that the creditor’s lien is not su- 
perior, but inferior, to a competing, order setting the fund apart for the 
debtor’s family under the homestead and exemption laws, the creditor, 
upon the new trial, may still attack the order as void for want of jurisdic- 
tion in the ordinary when it was granted, that question not having been 
made on the first trial nor passed upon by the supreme court. In sucha 
case the validity of the order is not ves adjudicata, but only its priority as 
compared with the creditor’s lien. 

. There being (as held in the case of Pate vs. The Oglethorpe Company, 54 
Georgia Reports, 515,) no provision of law for setting apart a second or sup- 
plemental homestead, etc., the second order of the ordinary is without ju- 
risdiction and void. 

4. A first application which has been granted and approved is not void be- 
cause the applicant did not allege, in terms, that he was the head of a fam- 
ily, when the application shows on its face that it was made “ for the use 
and benefit of his family,’ and when the same creditor, who is now a par- 
ty before the court, appeared and filed objections on other grounds, but 
none on this ground. 

5. The ordinary’s approval at the close of the homestead or exemption pa- 
pers, as duly recorded in the clerk’s office, will be construed as applying to 
the application, and not to objections filed by a creditor, although the ob- 
jections be set out in the record between the application and the entry of ap- 


proval. 
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Judgments. New trial. Practice in the Supreme Court. 
Homestead. Debtor and creditor. Before Judge BARTLETT. 
Morgan Superior Court. September Term, 1875. 


On January 31st, 1870, one James R. Martin applied to 
the ordinary of Bartow county for an exemption of person- 
alty, to be set apart for the use and benefit of his family, the 
items specified aggregating in value $669 25. EE. C. Jones 
objected upon the ground that the applicant, in the year 1869, 
entered into a contract with him, binding all this personal 
property, to secure the payment for provisions furnished to 
the applicant to enable him to raise his crops during that year. 
As the record is presented here, following this objection is 
the approval of the ordinary. 

On December 30th, 1872, Martin filed his petition with 
the ordinary of Morgan county, in which he set forth the 
aforesaid proceedings in Bartow, and also that he had since 
become a citizen of Morgan; that he was the head of a fam- 
ily consisting of a wife and six children; that the exemp- 
tion allowed by the ordinary of Bartow county did not amount 
to $1,000 00; that he has in the hands of Antoine Poullain, 
jr., about $200 00, which he prays may also be exempted to 
him. On the day appointed for the hearing the applicant 
amended his petition by setting forth other items of person- 
alty to be exempted, amounting to $187 00, and by annex- 
ing a schedule thereof, as well as of the money in the hands 
of Poullain. ° 

Upon this petition the ordinary ordered that the personalty 
therein specified be set apart as exempt, and that the $200 00 
be invested in any personalty desired by the petitioner. 

On January 30th, 1874, Martin again petitioned the ordi- 
nary, setting forth the proceedings aforesaid, for the exemp- 
tion of an execution for $100 00, with interest, which he had 
obtained against one Henderson Taylor. This was also al- 
lowed. 

Notice having been served upon Antoine Poullain, jr., to 


pay over the fund in his hands to the ordinary, for the pur- 
VOL. LVI. 34. ; 
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pose of investment for the benefit of Martin and family, he 
declined upon the ground that process of garnishment had 
been served upon him at the instance of Jones. At the Sep- 
tember term, 1874, of the superior court, Poullain, under di- 
rection of the court, paid over the amount due Martin to the 
sheriff, to be held subject to further order. Jones, having 
obtained judgment against Poullain, as garnishee, and placed 
the execution issued thereon in the hands of the sheriff, ob- 
tained a rule against the sheriff, requiring him to show cause 
why such fund should not be paid over to him. To this pro- 
ceeding the ordinary, for the use of Martin and his family, was 
made a party. The sheriff answered that he had been served 
with notice by said ordinary that he claimed such fund for 
the use of the wife and minor children of Martin, to be in- 
vested under the exemption laws. 

The court ordered the fund to be paid to Jones, and the 
ordinary excepted. This judgment was reversed by the 
supreme court at the January term, 1875, “on the ground 
that the court erred in ordering the money in the sheriff’s 
hands to be paid in satisfaction of the fi. fa. in favor of Jones 
against Martin, on the statement of facts disclosed in the re- 
cord.” When the remittitur was made the judgment of the 
superior court, the ordinary moved an order directing the 
‘sheriff to pay the fund over to him in accordance with the 
‘decision of the supreme court. Jones objected upon the 
ground that the only right which the ordinary had to such 
fund was based on a second or supplemental homestead grant- 
ed to Martin without authority of law. The ordinary replied 
that such objection was covered by the judgment rendered by 
the supreme court, as it disposed of the fund; that as this 
point had not been insisted on in the first instance, it was too 
late to rely upon it now. 

The court sustained the objection, and again ordered the 
fund to be paid to the fi. fa. in favor of Jones. To this 
judgment the ordinary excepted. 


McHenry & McHEnry, for plaintiff in error. 
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SEABORN REESE, for defendant. 


BLECKLEY, Judge. 


The reporter’s statement will give the facts, and the head- 
notes the law, of this case. It will be noticed that the second 
hearing in the court below was not on exactly the same evi- 
dence as the first. But without that difference, it would be 
the sounder ruling to hold, as we do, that a defect rendering 
a suitor’s title to a fund void, would not be presented too late 
at any active stage of the case prior to its final disposition. 
Such an objection should be heeded so long as the fund in 
contest is within the power of the court, unless it has already 
been considered, and some direct ruling made upon it. 

Judgment affirmed. 


Epwarp F. Danie, plaintiff in error, vs. JoseEpH DoNALD- 
SON, defendant in error. 

1. The clerk’s certificate to the bill of exceptions cannot be waived. In its 
absence, the writ of error will, on motion, be dismissed. (R ) 

2. The certified transcript of the record cannot be waived. If not forwarded 
to this court by direction of counsel, the writ of error will, on motion, be 
dismissed. (R.) 

Practice in the Supreme Court. Waiver. Certificate. Re- 

cord. Before the Supreme Court. January Term, 1876. 


This case came up upon what purported to be the bill of 
exceptions. This paper appeared never to have been filed in 
the clerk’s office of the superior court. No certificate of the 
clerk was appended thereto. Upon it was the following agree- 
ment: 


“ T acknowledge complete service of notice that this bill of 
exceptions has been sigued and certified according to law, and 
‘waive copy and all other notice or service; and as this bill 
contains all the record necessary to a proper hearing of the case, 
we agree that the case may be heard and determined in and 
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hy the supreme court on this bill of exceptions alone, without 
further record or certificate of any officer, and without filing 
the same in the clerk’s office of Cherokee superior court. 
This 31st March, 1875. 


(Signed) “Trwin & ANDERSON, 
“ Defendant's Attorneys.” 


No transcript of the record was forwarded. 

When the case was called, counsel for defendant moved to 
dismiss the writ of error upon the ground that the paper pur- 
porting to be the bill of exceptions was not certified by the 
clerk, and because no transcript of the record accompanied the 


same. 
The motion was sustained on both grounds, 


GeorGE N. Lester; JAMES R. Brown, for plaintiff in 
error. 


Irwin & ANDERSON, by Z. D. Harrison, for defendant. 


Avuaustus H. L&x, executor, plaintiff in error, vs. LEMUEL 
B. ANDERSON, assignee, defendant in error. 


1. Where the bill of exceptions is forwarded without a certified transcript of 
the record, though it may have embraced in it a full copy of such record, 
the writ of error will be dismissed. (R.) 

2. There being no authentic portion of the record here, a suggestion of a 
diminution thereof cannot be allowed. (R.) 

3. Acase dismissed for want of a certified transcript of the record will not 
be reinstated upon the production of the receipt forwarded by the clerk of 
this court to the clerk of the superior court stating that the bill of excep- 
tions and transcript had been received, accompanied by the certificate of 
the latter officer to the effect that from such receipt, he believed he had 
forwarded such transcript. (R.) 


Practice in the Supreme Court. January Term, 1876. 
The above head-notes report this case. 
J. J. FLoyp, for plaintiff in error. 


CLarK & Pace, for defendant. 
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*HALLETT, SEAVER & BurBank, plaintiffs in error, vs. 
Buain & Harris, defendants in error. 

Where proceedings had before a justice of the peace are brought up for re~ 

view by writ of certiorari, and no question of fact is involved, it is the 

duty of the superior court to render a final judgment in the case, without 


sending it back to the lower tribunal. 
WARNER, Chief Justice. 


SquirE UNDERWOOD, plaintiff in error, vs. THE STATE OF 
GeorelA, defendant in error. 


GEORGE Fave_r, plaintiff in error, vs. THe SraTe oF GEoR- 
@tA, defendant in error. 


FIELDS, WITHERSPOON & CoMPANY, plaintiffs in error, vs. 
DemoreE & Company, defendants in error. 


The verdicts in these cases are sustained by the testimony. 


Duprey P. Jackson, plaintiff in error, vs. GILBERT M. 
Byng, defendant in error. 


The granting of an injunction without notice to the party sought to be en™ 
joined, is in violation of section 3211 of the Code. 
WARNER, Chief Justice. 


Joun T. BuRKHALTER, plaintiff in error, .vs. Joun W. 
BAKER, defendant in error. 


Where upon the trial of a possessory warrant, the right to the possession of 
the property turned exclusively upon the evidence, and no error of law is 
complained of, the decision of the magistrate will not be reversed. 
WARNER, Chief Justice. 


* No reports or opinions are published in this and the following cases, in accordance with 
the provisions of act of March 2d, 1875. (R.) 
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Garvin vs. Whelchel. 





A. L. GARVIN, executor, plaintiff in error, vs. A. M. WHEL- 
CHEL, defendant in error. 


Contracts entered into after June Ist, 1869, though in renewal of obligations 
bearing dates anterior thereto, are not within the provisions of the limita- 
tion act of 1869. 

WARNER, Chief Justice. 


JosEPH F. Dove.ass et al., plaintiffs in error, vs. PHILIP 
FirzGERALD, defendant in error. 


Where the facts are complicated, and the appointment of a receiver and 
granting of an injunction will protect the rights of the respective parties, 
the discretion of the chancellor will not be controlled. 

WARNER, Chief Justice. 


MartTHa M. Grirarpey e al., plaintiffs in error, vs. AN- 
DREW M. Moore eé¢ al., defendants in error. 


W. A. Greaory, plaintiff in error, vs. WILLIAM A. Raw- 
son, defendant in error. 


This court will not interfere to control the discretion of the chancellor in 
granting, or refusing to grant, injunctions, when no rule of law or well es- 
tablished principle of equity has been violated. 

WARNER, Chief Justice. 
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The Summerville, etc., Company vs. The Augusta, etc., Company. 


THE SUMMERVILLE MACADAMIZED, GRADED, OR PLANK 
Roap Company, plaintiff in error, vs. THE AUGUSTA 
Lanp CoMPaANny, defendant in error. 


On an application for an injunction to restrain trespass, this court will not 
control the discretion of the court below in refusing such injunction if the 
defendants are fully able to respond in damages; and if the bill be re- 
tained for a full hearing, on the trial before the court and jury, all the facts 
can be fully investigated, damages for the past estimated and recovered, 
and a perpetual injunction be decreed for the future, if on such full hear- 
ing such decree should be found to be equitable and just. 

Jackson, Judge. 


FREDERICK W. PIKE ef al., plaintiffs in error, vs. THomMas 
D. DorreRrer, trustee, ef al., defendants in error. 


The court having expressed its opinion in its charge upon the facts of this 
case, a new trial is ordered. 
WakNeER, Chief Justice. 


S. W. Mays, executor, ef al., plaintiffs in error, vs. T. N. 
KILLEN, defendant in error. 


To authorize an executor to recover in ejectment, he must introduce the will 
and not the letters testamentary only: Sorre// vs. Ham, 9th Georgia Re- 


ports, 55. 
JACKSON, Judge. 








